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Préface

Le Secrétariat d’Etat a I'économie (SECO) a confié six études a des chercheurs en politique
économique extérieure, avec pour objectif d'examiner la stratégie des concurrents de la Suisse
en matiére d'accords de libre-échange et d'évaluer le risque de discrimination qu’elle encourt
avec l'accélération de la conclusion de ce type d’accords. Les études ont été congues de
maniére a d'abord donner un apercu horizontal des différents réseaux d’'accords de libre-
échange, puis d'associer une région géographique a une catégorie économique particuliere :
L'UE et les biens agricoles, la zone Euro-Med et les textiles, I'Asie et les services et
investissements, I'’Amérique latine et les biens manufacturiers. Les travaux de recherche ont été
effectués durant 'année 2007 par des économistes en Suisse et a I'étranger. Les résultats de
leurs recherches font I'objet des deux volumes de la présente publication.

Vorwort

Das Staatsekretariat fur Wirtschaft (SECO) hat sechs Studien an Forschungsstellen vergeben,
die sich mit aussenwirtschaftlichen Fragen befassen. Ziel der Studien war es, die Strategien der
mit der Schweiz bezuglich Freihandelsabkommen konkurrierenden Lander zu untersuchen und
das Diskriminierungsrisiko abzuschétzen, das mit der Zunahme dieser Art von Abkommen
einhergeht. Die Studien geben einerseits einen Uberblick der verschiedenen Freihandelsnetze,
andererseits werden einzelne geografische Regionen mit verschiedenen Kategorien von
wirtschaftlichen Leistungen in Verbindung gebracht: mit der EU Agrargiter, mit der Euro-Med-
Zone Textilien, mit Asien Dienstleistungen sowie Investitionen; und schliesslich mit
Lateinamerika Industrieerzeugnisse. Die Forschungsarbeiten wurden von Okonomen in der
Schweiz und im Ausland im Jahr 2007 durchgefihrt. Die Resultate der Forschungen werden in
den vorliegenden zwei Banden vorgestellt.






Note des éditeurs : Sur la voie du bilatéralisme — enjeux et conséquences

L'Organisation mondiale du commerce (OMC) estime que prés de 400 accords commerciaux
régionaux (ACR') seront en vigueur d'ici & 2010. Son directeur général, Pascal Lamy, a
récemment affirmé que la prolifération d’ACR est « source de préoccupation »2 La multiplication
d’accords qui se chevauchent suscite des inquiétudes quant a leurs effets sur les relations
commerciales basées sur le multilatéralisme. Pourtant, le régionalisme n’'est pas prés de
disparaitre, d’autant plus que les négociations commerciales multilatérales se trouvent toujours
dans limpasse. Que signifie cette évolution du systeme commercial international pour une
économie aussi intégrée que la Suisse ? Les études du SECO permettent de mieux comprendre
les enjeux et les conséquences de I'effervescence du régionalisme.

La conclusion d'accords de libre-échange sur un plan régional n'est pas un phénoméne
nouveau. En 1960 déja, la Suisse figurait parmi les membres fondateurs d'un accord
commercial régional (ACR), a savoir I'Association européenne de libre-échange. Ce qui est
nouveau, c'est I'effervescence avec laquelle les accords commerciaux préférentiels se sont
multipliés ces derniéres années. A une exception pres, tous les pays membres de 'OMC sont
partie d’au moins un ACR. La Suisse n'est pas restée en marge de cette dynamique bi- ou
plurilatérale : en 2007, elle aura mené six négociations en paralléle, visant a obtenir un accord
de libre-échange avec le Canada, la Thailande, le Conseil de coopération du Golfe arabe, le
Japon, la Colombie et le Pérou.

Depuis les années 1990, la Suisse s’est engagée a assurer a ses entreprises des conditions
d'acces au marché au moins équivalentes a celles dont bénéficient leurs concurrents
européens, en mettant d'abord I'accent sur la conclusion d’accords de libre-échange avec les
pays d’'Europe centrale et orientale, puis en étendant progressivement son réseau d’accords au
bassin méditerranéen. Plus récemment, la Suisse a cependant pris les devants par rapport a
I'Union européenne (UE), en concluant des accords avec des partenaires commerciaux du

monde entier, reflétant une nouvelle dimension dans les rapports économiques internationaux.

L’évolution du régionalisme a été particulierement vigoureuse ces dix derniéres années et ne
semble pas ralentir, comme en témoigne la multiplication des accords entre des pays asiatiques,
qui auparavant n'avaient pas d'arrangements préférentiels. On estime que les ACR couvrent
aujourd’hui plus de la moitié du commerce mondial. Ces initiatives régionales ont été percues
tantdt comme une menace, tantdt comme complémentaires au cadre multilatéral. Les études du
SECO n’ont pas pour objectif d'alimenter davantage ce débat. Au contraire, en admettant que la

! Les « accords commerciaux régionaux » englobent, selon la terminologie de 'OMC, également les
accords de libre-échange bi- ou plurilatéraux conclus entre des pays ou des groupes de pays qui
n'appartiennent pas a la méme région.

? Discours prononcé lors de I'ouverture de la conférence intitulée “Multilatéraliser le régionalisme”, 10
septembre 2007, Geneve. (http://www.wto.org/french/news_f/sppl_f/sppl67_f.htm)



conclusion d'accords commerciaux préférentiels est devenu une constante dans le systéme
commercial international, ses implications doivent étre examinées avec attention.

L'avantage de la flexibilité

L'attractivité du bilatéralisme s’explique essentiellement par la flexibilité que permettent les
négociations bi- ou plurilatérales : flexibilité au niveau du choix et du nombre de partenaires de
négociation et flexibilité au niveau du contenu des accords. Il est évident que mener des
négociations entre un nombre limité de partenaires homogénes est plus facile que de négocier a
'OMC entre 151 pays aux intéréts divergents. Néanmoins, cette flexibilité dans le choix des
partenaires ravive la question des rapports de force entre partenaires économiques de taille
différente. Lier les intéréts économiques aux considérations politiques peut devenir
problématique pour les petits pays qui ne disposent pas du méme pouvoir de négociation que
les grands blocs économiques.®

Dans ce contexte, I'étude de Ken Heydon et Steve Woolcock (voir Heydon/Woolcock 2007, vol.
1, p.13ss) identifie les considérations stratégiques qui sous-tendent la politique commerciale de
trois grandes puissances économiques, a savoir les Etats-Unis, I'Union européenne et le Japon,
et de deux petites entités économiques fortement intégrées dans le commerce mondial : les
pays de 'AELE et Singapour. lls examinent ensuite les dispositions des accords qui ont été
conclus, en évaluant leur signification en termes d’accés au marché et d’ouverture.

Bien que par définition, un accord commercial préférentiel déroge au principe fondamental de
non-discrimination sur lequel est construit le systtme commercial multilatéral, il est prévu que
les pays membres de 'OMC peuvent conclure de tels accords, a condition qu’ils respectent les
regles énoncées a l'art. XXIV du GATT, a l'art. V du GATS ou prévues par la clause dite
d’habilitation®. Parmi ces régles figure I'obligation d’éliminer des droits de douanes et autres
réglementations restrictives pour « I'essentiel » des échanges commerciaux. Cette formulation
assez vague conféere une certaine marge de manceuvre aux hégociateurs permettant
d’accommoder les sensibilités des uns et des autres.

Un domaine sensible : I'agriculture

Sur ce dernier point, I'agriculture est un secteur particulierement sensible dans les négociations
commerciales internationales. L'étude de Jean-Christophe Bureau (voir Bureau/Jean 2007, vol.
2, p. 13ss) montre que la politique commerciale de I'UE a été marquée durant plusieurs années
par trois priorités qui ne mettaient pas les relations bilatérales au centre de sa stratégie

% Selon certains observateurs, le manque de progrés des négociations d’un accord de libre-échange entre
la Nouvelle Zélande et les Etats-Unis serait di en partie a la décision néo-zélandaise de 1985 d’interdire
I'acces de ses ports aux havires a propulsion nucléaire et, plus récemment, & sa décision de ne pas
soutenir I'intervention américaine en Irak en 2003.

* Cette clause permet aux pays développés d’accorder un traitement plus favorable aux pays en
développement, tels que le prévoit par exemple le Systeme généralisé de préférences (SGP).



commerciale. Outre la voie multilatérale, 'UE s'est efforcée de renforcer ses relations
commerciales avec ses voisins immédiats, soit pour des objectifs de stabilité politique, soit en
vue d'une future intégration dans I'UE. La troisieme priorité consistait en une politique de
préférence vis-a-vis des pays en développement. Ce n'est que récemment que I'UE s’est mise a
conclure des accords de libre-échange a vocation purement économique. L'étude de Bureau
montre que, dans le domaine agricole, les accords signés par I'UE n’apportent que des
avantages limités aux pays partenaires, comparés a ceux dont ils bénéficiaient déja sous le
Systéme généralisé de préférence. Contrairement aux accords du cycle de I'Uruguay du GATT,
signés en 1994 a Marrakech, les accords préférentiels ne semblent pas avoir influencé
I'évolution de la politique agricole commune de I'UE.

L'étude de Sébastien Jean prolonge celle de Bureau dans la mesure ou elle quantifie les effets
des préférences tarifaires et se référe aussi a la Suisse (voir Jean/Bureau 2007, vol. 2, p.
151ss). Comparée a I'UE, la Suisse a davantage tendance a exclure de ses accords de libre-
échange les produits considérés comme sensibles. Par contre, les réductions des droits de
douane accordées sont proportionnellement plus importantes, le niveau initial étant
généralement plus élevé®. Pour plusieurs pays partenaires, les estimations quantitatives
révelent des effets plutdt modestes de la libéralisation du commerce dans le secteur agricole.
Des effets plus importants sont observés lorsque le secteur agricole est désagrégé en
catégories de produits. Les estimations empiriques sont néanmoins rendues difficiles par la
présence d’instruments commerciaux tels que les contingents tarifaires ou un systéeme de prix
d’'entrée, ainsi que par le manque de recul temporaire des données eu égard a la mise en
ceuvre relativement récente de la plupart de ces accords.

Effets sur les pays tiers

Les effets des accords commerciaux préférentiels sont étroitement liés a non seulement I'accés
au marché effectif octroyé par les accords (importance de la marge préférentielle), mais
également a la capacité du partenaire de saisir de nouvelles opportunités d’exportation.
L'ampleur de la marge préférentielle dépend bien sdr du niveau des droits de douane accordés
sur la base de clause de la nation la plus favorisée (NPF). Le graphique 1 montre qu'il existe
des variations importantes entre les pays examinés, en particulier entre les produits agricoles et
industriels.

L'effervescence du bilatéralisme souléve la question des conséquences sur la compétitivité des
pays tiers. En 1950 déja, Jacob Viner identifiait deux effets distincts d’'un accord commercial
préférentiel : il y a création de commerce lorsque I'élimination (ou réduction) tarifaire permet
d'importer des produits moins chers du pays partenaire ; et il y a déviation du commerce lorsque

® |l faut néanmoins souligner que les comparaisons tarifaires entre la Suisse et I'UE sont incertaines en
raison des probléemes méthodologiques liés au calcul d’équivalents ad valorem.



ces importations s’effectuent au détriment du pays tiers qui, s'il bénéficiait de préférences
similaires, serait & I'origine des importations les plus avantageuses.

Graphique 1: Taux ad valorem consolidés et appliqués® pour la Suisse en comparaison
internationale
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Les taux consolidés correspondent aux engagements d'un pays a 'OMC de ne pas relever un droit de
douane au-dessus d’'un niveau convenu (consolidé). Les taux appliqués sont les droits ad valorem (en
pourcentage du prix) effectivement percus sur les importations. Bien que la moyenne simple des taux
consolidés de Singapour dépasse 10%, les taux effectivement appliqués par ce pays sont nuls. (Source :
WTO tariff database, 2006)

En se concentrant sur un secteur extrémement concurrentiel, Olivier Cadot (voir Cadot et al.
2007, vol. 2, p. 205ss) utilise deux types de modéles économiques afin d'évaluer les effets de la
libéralisation du commerce de la zone Euro-Med dans le secteur du textile et habillement. Il
conclut que pour la Suisse, les risques de déviation du commerce existent mais sont limités, et
gue d'autres facteurs (tels que le PIB, le taux de change réel, la qualité des infrastructures, etc.)
expliguent généralement de maniére plus significative I'évolution des échanges. Outre I'aspect
tarifaire, I'étude de Cadot s'intéresse plus particulierement aux effets des régles d'origine.
Celles-ci visent a assurer que le produit importé sous un régime préférentiel provient
effectivement du pays auquel la préférence tarifaire a été accordée. Mais elles sont définies
selon différents criteres et de maniére non harmonisée. Dés lors, la prolifération des accords

® Un nombre important de partenaires commerciaux sont des pays en développement qui profitent de
droits de douane réduits ou nuls par rapport aux taux NPF, en vertu des systemes généralisés de
préférences. La base de données de 'OMC ne contient pas les droits préférentiels plus bas accordés au
titre d'accords de libre-échange ou de programmes préférentiels en faveur des pays en développement.



commerciaux préférentiels a donné lieu a un enchevétrement de régles complexes ressemblant
ainsi & un « spaghetti bowl », selon I'expression consacrée de Jagdish Baghwati.”

Le textile est un secteur qui se préte bien pour I'étude de la problématique des déviations du
commerce, puisqu’il est caractérisé par des chaines d'approvisionnement transfrontalieres — du
fil au vétement en passant par le tissu — qui se retrouvent également dans les statistiques. Les
différentes étapes de cette chaine de création de valeur ajoutée se déroulent en général dans
différents pays, par exemple au Nord et au Sud de la Méditerranée. En se concentrant sur le
secteur textile et habillement en Afrique du Nord, I'étude de Cadot montre de maniére empirique
que les réegles d'origine contraignantes réduisent de facon statistiquement significative les
avantages des préférences tarifaires octroyées a des pays comme la Tunisie et le Maroc. Les
contraintes des regles d'origine empéchent la fragmentation optimale de la chaine de
production.

L'étude rédigée par des collaborateurs de la Banque interaméricaine de développement (voir
Estevadeordal et al. 2007, vol. 2, p. 329ss) renverse la perspective Nord-Sud de Heydon et
Woolcock en se concentrant sur I’Amérique latine et en identifiant les déterminants des
importations a de cette région ces quinze dernieres années. Le facteur déterminant est sans
conteste I'essor rapide des pays dynamiques d'Asie — de la Chine en particulier —, a quoi
s’ajoute l'instabilité macro-économique des grands pays latino-américains comme deuxiéme
facteur explicatif de I'évolution des importations. La Suisse — et 'Europe en général — ont perdu
des parts de marché comme exportateurs. Il est encore trop tét pour déterminer dans quelle
mesure les accords de libre-échange conclus dans la région parviendront a faire progresser le
commerce entre partenaires commerciaux parties a ces accords au détriment d'autres sources
d'approvisionnement. Cependant, les auteurs sont d'avis que les facteurs structurels
(composition du commerce selon les pays d'origine et les catégories de bien commune a
I'’Amérique latine) expliquent davantage I'évolution des échanges que les facteurs politiques, y
compris la politique commerciale.

Services et investissements

Au-dela des questions tarifaires et des regles d'origine, de plus en plus d’accords commerciaux
préférentiels sont qualifiés de « deuxiéme génération », c’est-a-dire qu’ils visent aussi a réduire
les barriéres non tarifaires et qu’ils couvrent les domaines des services et des investissements.
L'étude de Pierre Sauvé (voir Sauvé et al. 2007, vol. 1, p. 183ss) quitte donc le domaine du
commerce des marchandises pour s'intéresser aux services et aux investissements directs
étrangers. En se concentrant sur le bloc asiatique, Sauvé constate d’abord que l'intégration des
pays asiatiques dans I'économie mondiale a été déterminée essentiellement par les forces de
marché, en particulier par I'investissement direct étranger et par le commerce intra-industriel

! Baghwati, Jagdish (2002). Free Trade Today.Princeton University Press: Princeton, New Jersey.



gu'il a suscité. Il semble que les accords de libre-échange et d'investissement n’aient joué qu’un
réle limité dans I'ouverture progressive de la région.

Il n'en reste pas moins que toute libéralisation préférentielle comporte un risque inhérent de
discrimination a I'égard des pays tiers. Pour les services, il semble toutefois que ce risque soit
plus limité que pour les marchandises, du fait que les obstacles au commerce se trouvent moins
a la frontiére (tarifs ou quotas) qu’au niveau des réglementations internes. Or, une fois qu’'un
secteur est réglementé de facon plus libérale, I'ouverture bénéficie généralement a I'ensemble
des partenaires commerciaux. En outre, les accords commerciaux préférentiels conclus par les
pays asiatiques comprennent des regles d'origine liées aux investissements dans les services
qui sont relativement peu restrictives, en permettant a une entreprise étrangére implantée dans
le pays partie & I'accord de bénéficier des mémes préférences que les entreprises locales. En
conséquence, une entreprise suisse qui entretient un volume substantiel d’opérations
commerciales dans un « hub » tel que Singapour peut également profiter de I'ouverture des
marchés en Asie. Cependant, des régles d’origine libérales contenues dans les accords des
concurrents de la Suisse ne remplacent pas le besoin de sécurité juridique qu'assurent les
accords de libre-échange conclus par la Suisse.

Le phénoméne du régionalisme va se poursuivre

Il ressort des études présentées ici que les craintes de déviation du commerce
traditionnellement exprimées en rapport avec l'effervescence du bilatéralisme doivent étre
nuanceées. En tous les cas, le phénomene du régionalisme va se poursuivre et des lors mérite
gue des travaux de recherche empiriques y soient consacrés. Il faut néanmoins rappeler que les
régimes préférentiels n'existent que parce que les droits de douane accordés sur la base de
clause de la nation la plus favorisée (NPF) ne sont pas a zéro. Par conséquent, I'intérét pour le
bilatéralisme — et les risques qu'’il comporte — diminuent substantiellement avec une conclusion
couronnée de succeés du cycle de Doha.

Peter Balastér, Chef du secteur Croissance et politique de la concurrence, Secrétariat d’Etat a
I'’économie (SECO), Berne

Chantal Moser, secteur Croissance et politigue de la concurrence, Secrétariat d’Etat a
I'économie (SECO), Berne

10









L21g "o

The Evolution of Free Trade Agreements negotiated by the
United States, European Union, EFTA, Japan and Singapore:
strategies, content and comparisons

Ken Heydon and Steve Woolcock

London School of Economics and Political Science

Final Report

This report has been financed by the State Secretariat for Economic Affairs (SECO).
The views expressed in this report are the views of its authors and do not necessarily
reflect the views or positions of SECO and Switzerland.



Table of Contents

1.0 EXECUTIVE SUMMARY
1.1 Effects of FTAs on Trade and Investment
1.2 Trends in the Growth and Development of Preferential Trade Agreements
1.2.1 Motivations
1.2.2 Trends in Specific Policy Areas
1.3 The Policies of the Core Entities
1.3.1 The United States
1.3.2 The European Union
1.3.3 EFTA
1.3.4 Japan
1.3.5 Singapore
2.0 INTRODUCTION
2.1 GOALS AND METHODOLOGY
2.2 RECENT TRENDS IN FTAs
2.2.1 The Growth
2.2.2 Tendencies
2.3 EFFECTS ON TRADE AND INVESTMENT
2.3.1 Evidence from the Study
2.3.2 A Review of the Literature
2.3.3 The Effects of Investment Provisions on Trade and Investment Flows
3.0 THE NATURE AND SCOPE OF FTA PROVISIONS
3.1 TARIFF PREFERENCES
3.1.1 The United States
3.1.2 The European Union
3.1.3 EFTA
3.1.4 Japan
3.1.5 Singapore
3.1.6 Conclusions on tariffs
3.2 RULES OF ORIGIN
3.2.1 Introduction
3.2.2 Comparison of Approaches
3.2.3 NAFTA
3.2.4 The EU and EFTA
3.2.5 Japan
3.2.6 Singapore
3.2.7 Conclusions
3.3 COMMERCIAL INSTRUMENTS
3.3.1 Introduction
3.3.2 United States
3.3.3 European Union
3.3.4 EFTA
3.3.5 Japan
3.3.6 Singapore
3.3.7 Conclusions
3.4 TECHNICAL BARRIERS TO TRADE AND SANITARY AND
PHYTOSANTITARY MEASURES
3.4.1 Introduction
3.4.2 Technical Barriers to Trade

18
18
19
20
21
22
22
24
26
28
29
30
30
33
33
33
34
34
38
41
43
43
45
48
50
52
54
55
55
55
57
59
59
61
61
62
63
63
63
64
64
64
65
65

67

67
68

14



3.4.2.1 The United States 68

3.4.2.2 The European Union 70
3.423 EFTA 71
3.4.2.4 Japan 71
3.4.2.5 Singapore 71
3.4.3 Sanitary and Phytosanitary Measures 72
3.4.3.1 Introduction 72
3.4.3.2 The United States 72
3.4.3.3 European Union 74
3.4.3.4 EFTA 75
3.4.3.5 Japan 76
3.4.3.6 Singapore 76
3.4.4 Conclusion on TBT and SPS 76
3.5 PUBLIC PROCUREMENT 78
3.5.1 Introduction 78
3.5.2 WTO-Plus 79
3.5.3 The United States 79
3.5.4 The European Union and EFTA 80
3.5.5 Japan and Singapore 81
3.5.6 Conclusions 81
3.6 SERVICES 83
3.6.1 Introduction 83
3.6.2 United States 83
3.6.3 European Union 85
3.6.4 EFTA 87
3.6.5 Japan 88
3.6.6 Singapore 89
3.6.7 Conclusions 91
3.7 INVESTMENT 93
3.7.1 Introduction 93
3.7.2 United States 94
3.7.3 European Union 97
3.7.4 EFTA 99
3.7.5 Japan 100
3.7.6 Singapore 101
3.7.7 Conclusions 102
3.8 INTELLECTUAL PROPERTY 104
3.8.1 The United States 105
3.8.2 The European Union 108
3.8.3EFTA 110
3.8.4 Japan 110
3.8.5 Singapore 110
3.8.6 Conclusions 110
3.9 ENVIRONMENT 111
3.9.1 Introduction 111
3.9.2 United States 111
3.9.3 European Union 112
3.94 EFTA 113
3.9.5 Japan 113

3.9.6 Singapore. 113

15



3.9.7 Conclusions
3.10 LABOUR STANDARDS
3.10.1 Introduction
3.10.2 United States
3.10.3 European Union
3.10.4 EFTA
3.10.5 Japan
3.10.6 Singapore
3.10.7 Conclusions
4.0 TRENDS IN FTA POLICIES OF THE CORE ENTITIES
4.1 UNITED STATES’ FTA POLICY
4.1.2 The Primacy of Market Access
4.2 EUROPEAN UNION FTA POLICY
4.2.1 Motivation
4.2.2 Reasons for the Shift in EU Policy
4.2.3 Policy Substance
4.2.3.1 WTO Plus?
4.2.3.2 Asymmetry
4.2.3.3 Trends
4.3 EFTAFTA POLICY
4.3.1 Overview of EFTA
4.3.2 General Policy Approach and Stated Aims
4.3.3 Evolution of EFTA FTA Policy
4.3.4 EFTA FTA Policy Today
4.3.5 Motivations
4.3.5.1 The Motivations in Choosing Partners
4.3.5.2 Economic/Commercial Motivations
4.3.5.3 Enforcement of International Trade Policies
4.3.5.4 Social, Political and Institutional Motivations
4.3.6 Revealed Policy Preferences Based on the Substance of Agreements
4.4 JAPAN’S FTA POLICY
4.4.1 A Recent Development
4.4.2 Key Motivations
4.4.3 An Overriding Objective?
4.5 SINGAPORE’S FTA POLICY
4.5.1 Introduction
4.5.2 Motivations
4.5.3 General Features of Singapore’s FTAs
4.5.4 The Substance of Singapore’s FTAs
4.5.5 Asymmetry Provisions
5.0 CONCLUSIONS: LOOKING AHEAD

Annex 1 The United States of America Free Trade Agreements
Annex 2 European Union FTAs and RTAs

Annex 3 EFTA’s Free Trade Agreements

Annex 4 Japan’s Free Trade and Economic Partnership Agreements
Annex 5 Singapore’s Free Trade Agreements

Bibliography

113
114
114
115
116
116
116
117
117
118
118
123
128
128
130
132
132
133
133
134
134
135
135
137
138
138
139
141
141
142
146
146
147
149
151
151
152
153
153
155
156

157
160
164
169
172

177

16



Tables

31
Table 1 FTAs covered by the study 47
Table 2 The coverage (in percentage) of HS 8 tariff lines for imports into the
United States from various FTA partners 49
Table 3 The coverage (in percentage) of HS 8 tariff lines for imports into the
European Union from various FTA partners 51
Table 4 The coverage (in percentage) of HS 8 tariff lines for imports into
EFTA (Switzerland was taken as a proxy for EFTA) 53
Table 5 The coverage (in percentage) of HS 8 tariff lines for imports into
Japan from selected FTA partners 54
Table 6 The coverage (in percentage) of HS 8 tariff lines for imports into
Singapore 56
Table 7 Typology of rules of origin 58
Table 8 Comprehensive regime typology for rules of origin 73
Table 9 Provisions concerning SPS measures within RTAs 75
Table 10 SPS Provisions in existing EU FTAs 84
Table 11: Trade in Services of the Core Entities with the Rest of the World,
2005 94
Table 12 WTO Provisions on Investment 96
Table 13 The NAFTA model of investment agreement 98
Table 14 The progressive liberalisation model of investment agreement 104
Table 15 TRIPS-Plus Provisions in Free Trade Agreements
Charts

35
Chart 1 Trade in goods between the US and Chile (3US 1000) 36
Chart 2 US — Mexico investment flows (3US million) 37
Chart 3 EU imports from Chile (Euro) 46
Chart 4 Existing MFEN tariff rates (percentage) for the ‘core entities’ for
agricultural and industrial products 155

Chart 5 Singapore’s FTAs

17



1.0 EXECUTIVE SUMMARY
1.1 Effects of FTAs on Trade and Investment

Notwithstanding the problems of data availability and interpretation, there seems to be
evidence of a linkage between trade and investment flows and the implementation of FTAS to
which the United States and, to a lesser extent, the EU are a party. There may also be a
linkage between trade and investment activity and the announcement of FTA negotiations,
though this is much harder to substantiate.

Unlike the US and EU experience, Japan’s FTAs appear to have had a negligible effect on
flows of trade and investment, though the relative newness of Japan’s agreements, and
associated data limitations, mean, however, that any observations at this stage can only be
tentative. Similar considerations apply in the case of Singapore.

There seem to be few discernible trends in EFTA trade and investment with individual FTA
partners. Moreover, such trade, in total, represents a relatively small percentage of EFTA
exports and imports, since the bulk of EFTA’s external trade is with the EU, whose trade
relationships are covered by the EEA Agreement in the case of Norway, Island and
Liechtenstein and by the 1972 Free trade agreement in the case of Switzerland. There are
nevertheless observations that can be made in respect of EFTA FTAS, which may also have
wider significance.

e Overall, EFTA trade with FTA partners rose 8.1 percent between 1992 and 2002,
compared with only 0.7 percent with the rest of the world.

e Within this trade, EFTA imports of goods increased more than EFTA exports, because
of the asymmetric liberalisation provisions of the agreements.

e Even where aggregate trade with a partner did not increase, trade in products that were
subject to significant liberalisation increased. For example, while Swiss trade with
Mexico relative to the rest of the world fell from 2002 to 2005, exports of
pharmaceuticals and watches, each subject to tariff dismantling, grew strongly.

This observation about trade between Switzerland and Mexico in watches and
pharmaceuticals highlights the importance of product specificity in seeking to identify trends
related to FTA activity. It had been hoped in the course of this study to relate the work on
tariff dismantling and other trade facilitating measures to the assessment of trade effects, i.e,
is there a correlation between barrier reduction for particular products and the observed trade
in those products? This, however, did not prove possible in the circumstances. Reliance has
therefore been placed on primary analysis of trade data, together with a review of the
literature.

Overall, the findings of ex post studies produce a fairly mixed picture, indicating that some
RTAs boosted intra-block trade significantly, while others did not. There is some evidence
that external trade is smaller than it might otherwise have been in at least some of the blocks,
but the picture is mixed enough that it is not possible to conclude whether trade diversion has
been a major problem. In addition, these studies do not reach any definitive answer on the
welfare impact of RTAs. Most of the studies using growth regressions suggest that RTAS
have had little impact on economic growth. Broadly, the conclusions from ex ante studies are
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also that there has been evidence of weak trade diversion, but that the recent wave of
regionalism has been trade-creating on a net basis and welfare-improving for member
countries

Again micro analysis of the data tends to produce more conclusive results. A study of the
effects of investment provisions in FTAs finds that the entry into force of an FTA with
substantive investment provisions is associated with a 60 percent increase in FDI flows
between the parties and a 20 percent increase in trade.

Finally, studies of preference erosion as a result of multilateral liberalisation tend to find that
while preferential exports decline as a consequence of erosion, new opportunities from MFN
tariff liberalisation more than offset the negative effects for all but a handful of countries.

1.2 Trends in the Growth and Development of Preferential Trade Agreements

It is not an exaggeration to describe recent growth in preferential trade agreements as a
proliferation. As of December 2006, 367 FTAs had been notified to the WTO. Of these, no
less than 55 were notified in the period January 2005 to December 2006.* The annual average
number of notifications since the WTO was established has been 20, compared with an annual
average of less than three during the four and a half decades of the GATT. Within the last five
years, the share of world trade accounted for by FTASs has risen from some 40 percent to over
half. Behind these numbers, some clear trends are apparent:

e For most countries, FTAs have become the centrepiece of their trade policy and the
principal focus of their trade officials’ attention.

e FTAs are showing an increased degree of sophistication in the range of issues they
address. Many of the newer agreements cover trade in services and include provisions
dealing with technical barriers to trade, sanitary and phytosanitary measures,
investment, competition policy, government procurement and intellectual property
rights.

e A clear preference for free trade agreements, as opposed to customs unions, is
apparent. Among projected agreements, 92 percent are planned as free trade areas, 7
percent as partial scope agreements, and only 1 percent as customs unions.

e There is a pronounced increase in the number of North-South FTAs, which now
represent the main cluster of agreements. In these reciprocity features as a shaping
factor in negotiations, although there are some examples of asymmetric measures
benefiting developing country partners in FTAs. On the one hand, comprehensive
coverage goes hand in hand with high expectations with regard to reciprocity (i.e. the
US ‘gold standard” for FTAS), on the other hand, more flexibility means more partial
agreements (i.e. Singapore, Japan and to a less degree the EU and EFTA).

e In parallel with the increase in North-South agreements there is a trend towards more
cross-regional FTAs. While only 12 percent of FTAs notified and in force are cross-

! There are also a large number of South — South FTAs adopted under the enabling clause that are not notified to
the WTO. These clearly also add to the complex network of agreements.
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regional, the number rises to 43 percent for agreements signed or under negotiation,
and to 52 percent for those at the proposal stage.

Finally, an increasing number of FTAs are being concluded on a bilateral basis.
Bilateral agreements account for 80 percent of all agreements notified and in force; 94
percent of those signed or under negotiation; and 100 percent of those at the proposal
stage.

1.2.1 Motivations

Together, these trends point to some broad observations about the underlying motivations for
entering FTAs.

the desire for speed and flexibility favours free trade agreements over customs unions
and bilateral over plurilateral agreements;

there is nevertheless a concern to conclude agreements that are ambitious in both the
scope of issues covered and in the sharing of liberalisation commitments among the
Parties.

the proliferation of bilateral cross-regional agreements may even be weakening
regional integration and diluting intra-regional trade patterns;

enhanced market access is the overarching motivation even though there continue to
be multiple motivations behind FTAs including political and strategic aims;

finally, FTAs feed upon one another in that a desire to neutralise the real or potential
trade diversionary effects of other FTAs has given momentum to the current
proliferation of agreements.

1.2.2 Trends in Specific Policy Areas

Beyond these broad observations, the present study has also identified a number of issue-
specific trends, some of which await confirmation.

There is a clear trend towards the elimination of all industrial tariffs within the FTAs,
either immediately or after a fairly short transition by all the *core entities’, and with a
few exceptions by their FTA partners. But large parts of agriculture are excluded from
tariff and other liberalisation in the non-US FTAs.

Two rather contradictory trends characterise rules of origin. On the one hand the
recent FTAs are consolidating the NAFTA and PanEuro approaches as the two
dominant ‘poles’ for framework rules. These constitute complex rules of origin. So
increased influence of these two poles means a greater complexity in rules of origin.
This study confirms that more complex and thus more restrictive rules of origin tend
to be used as political economy tools to ease the pressure on sensitive sectors as tariffs
protection is removed. They are also more restrictive the higher the gap between the
preferential and MFN tariff. On the other hand, there appears to be a trend towards
simpler rules of origin for developing country partners in FTAs.
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Trade liberalisation has historically always been accompanied by some form of
‘safeguard’ measure, broadly defined. The recent FTAs are no exception.
Nevertheless, while all the FTAs include provision for commercial instruments, such
as anti-dumping and safeguard measures, the objective of deeper integration appears
to have resulted in some forgoing, or limiting the scope of contingency measures.

Recent FTAs conform to the framework of and principles set out in the WTO
provisions on SPS and TBT but then go beyond these to adoption more detailed
procedural and institutional arrangements to implement these principles.

In government procurement the FTAs are bringing about a wider application of the
Government Purchasing Agreement (GPA) framework to more and more countries as
the core entities include GPA-equivalent provisions in most of the FTAs they
conclude. All FTAs conform to the (plurilateral) GPA principles, but coverage can be
GPA - plus (or minus) depending on reciprocity-based bilateral negotiations.

There is a use of hybrid listing formula in services in North-South RTAs, in other
words negative listing combined with positive listing in sectors where there are strong
regulatory sensitivities. The FTAs include;

O more provisions on the competition policy dimension of service delivery, in part
perhaps as compensation for the absence of competition policy from the Doha
Development Agenda;

o the right of non-establishment (i.e, no local presence requirement) to facilitate
cross-border trade via e-commerce;

0 but a possibly reduced focus on regulatory harmonisation, as bilateral FTAs often
involve countries that are widely separated both geographically and economically.

o sector and modal coverage that carves out the same sectors (such as health,
education and audio-visual) as in the GATS, but there has been modest progress in
mode 4 liberalisation, as the facilitation of service-provider-mobility at the
regional or bilateral level is seen to be less threatening than a possible multilateral
commitment.

FTAs - with a question mark for the EU - increasingly incorporate investment. This
trend might be expected to continue as long as investment remains outside the scope
of multilateral negotiations, but precisely because investment has been taken out of the
DDA, public opinion in both developed and developing countries will come to
question the inclusion of comprehensive investment provisions in RTAs. The jury is
out on this, and for the moment the benefits that FTAs can bring to a more coherent
approach to the promotion and protection of investment is likely to prevail.

For intellectual property recent FTAs have been TRIPS-Plus in areas ranging from the
extension of patent and copyright terms, to the protection of undisclosed information.
These TRIPS-Plus provisions have been largely limited to the FTAs negotiated by the
United States, although the European Union has used FTAs to eliminate the
exceptions for Gl protection allowed in TRIPS. EFTA’s FTAs extend the protection
for industrial designs. For the most part, agreements negotiated by Japan do not
address IPR issues in a way that go beyond TRIPS.
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1.3 The Policies of the Core Entities

1.3.1 The United States

Since the current Bush Administration took office, a total of 18 countries or groups of
countries have participated in FTA negotiations with the United States, ranging over nations
as diverse as Australia, Oman, Morocco, Colombia and Korea. The United States has a wide
range of motivations for pursuing these agreements. The relative importance of these
motivations differs from one branch of government to another.

The focus on the foreign policy impact of preferential deals will be sharper in the Office of
the President than in Congress. In writing to the Democratic leadership of Congress on
completion of the bilateral agreement with Korea, President Bush said the deal would *further
enhance the strong US-Korea partnership, which has served as a force for stability and
prosperity in Asia’. USTR did not shy from the strategic link, saying that ‘this FTA will
strengthen the more than 50-year-old alliance... and will underscore the substantial US
engagement in and commitment to East Asia [and] promote strong economic relations with
the region’. Washington’s view that KORUS assures the United States’ continued clout in the
area can also be seen as implying a restraint on China, as well as on the idea of an East Asian
preferential block, first espoused by former Malaysian Prime Minister Mahathir and now
characterised as ASEAN plus 3 (China, Japan and Korea).

On the other hand, concerns about incorporating into FTAs provisions dealing with public
health, the environment and core labour standards are more pronounced in Congress than in
the Administration, as was witnessed in the 10 May 2007 agreement reached between the
White House and the Hill.

There is, however, one underlying objective that seems to be shared equally by Congress and
the Administration and that is the desire to use FTAs as a lever for improved market access
for the goods and services produced and exported by the United States. The following US
motivations discussed in this study all relate, directly or indirectly, to this key objective: a
concern not to be left out of preferential arrangements; dissatisfaction with progress in the
multilateral trading system and a weakened US commitment to that system, rationalised
through the concept of *competitive liberalisation’; a desire to take opportunities for deeper
integration; and the wish to advance trade-related issues and so avoid unfair competition in
international trade.

The US has therefore placed FTAs at the centre of its trade policy in a fashion that has not
been seen since 1947, although this should be seen as a relative shift towards bilateral and
regional agreements which have been in the background of US trade policy for many years
and at least since the early 1980s.

The US approach to the content of FTAs is uniform. In other words the US starts with a
standard agenda (based on versions of the NAFTA). In pursuit of its market access aims it
also has high expectations in terms of coverage, the ‘gold standard’. As a result reciprocal
market access drives the process and there is little scope for asymmetry of commitments. The
US commitment to reciprocity was very clearly demonstrated in the, now abandoned,
negotiations with the members of the Southern African Customs Union (SACU). SACU
concerns that it lacked the institutional capacities to meet US expectations were met with the
response that ways should be explored to strengthen the trade and investment relationship in
the hope that SACU ‘could undertake the obligations of a US-style FTA in the future.” On the
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other hand, this tough approach appears to have been more successful in ensuring
comprehensive coverage than the more ‘flexible’ approach of the Europeans, Japanese and
Singapore. The political economy problems of selling comprehensive coverage to the
domestic constituencies is addressed by: excluding a few difficult sectors, focussing on a
narrow range of selected partners, avoiding MFN commitments and therefore free riding by
third parties, including something on labour and environment as well as, of course securing
reciprocity from partners.

The US has been significantly WTO - plus in a number of priority policy areas. On the
central issue of tariffs the US ‘gold standard’ takes the form of almost 100 percent tariff
elimination of US tariffs. This is certainly the case for industrial products and is very nearly
the case for agricultural products, where there remain some tariff quotas. The standard
appears to have slipped however, in the FTAs with Korea and Australia. In return the US has
expected and got more or less complete elimination of all tariff lines by its FTA partners. The
use of the fairly complex NAFTA list of rules of origin does however take some of the gilt off
the standard. This has provided some consolation for hard pressed sectors such as textiles and
clothing, where rules of origin are restrictive and thus limit preference utilization by the US’s
FTA partners.

Services, intellectual property and investment are three areas of deeper integration in which
the US FTAs are also significantly WTO - plus. US agreements tend to go beyond the GATS
in rule-making in both financial services and telecommunication services. The provision in
US agreements — pioneered in NAFTA - that prohibits local presence requirements goes
beyond the criteria defined in Article 27 of the GATS on market access. In terms of sector
coverage the US has sought and obtained GATS - plus coverage in its FTAs. Though the
relative impact of negative and positive listing needs to be assessed with care, if it is agreed
that a negative-list approach tends to promote greater transparency, then consistent US
support for this approach can be seen as a commitment to ambitious services liberalisation. In
investment the ‘gold standard’ equates to the comprehensive investment provisions of the
NAFTA that the US has obtained in almost all its FTAs, including those with developing as
well as emerging market countries. Most recently, the investment provisions in KORUS will
ensure that US investors in Korea have the same rights and enjoy an equal footing with
Korean investors. The US has also been the driving force behind TRIPs — plus provisions in
intellectual property rights in FTAs, that have, for example, progressively extended the 50-
year term of copyright protection required by TRIPS and the minimum term of trademark
protection from 7 to 10 years as well as eliminated the ’innocent infringement’ clause in
TRIPS that precludes penalties for ‘unknown violation’.

In the area of government procurement the US has, like the other core entities, used FTASs to
extend the number of its trading partners that effectively comply with GPA type rules. In this
sense the US has pushed for WTO - plus provisions. But in some agreements the coverage of
US purchasing entities is considerably below what it has agreed to with some of its GPA
partners. Here the concern for reciprocity has meant WTO — minus commitments on the part
of the US.

In some areas the US FTAs have remained WTO consistent. This is generally the case for
commercial instruments, although the US FTAs have consistently applied time limitations on
the use of safeguard action that are tighter than those found in the WTO, with no reapplication
possible on the same product. Additionally, the US-Chile FTA provides that on the
termination of a safeguard, the rate of duty shall not be higher than the rate that would have
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been in effect one year after the initiation of the measure according to the agreed tariff
schedule.

In policy areas of lower priority one finds much less drive for progress. This is for example,
the case for TBT and SPS measures, where the US is content to rely on the existing WTO
agreements. For TBT provisions in FTAs the US has preferred the use of equivalence over
standards harmonisation. Commonly within the US FTAs Parties need to give an explanation
when not applying the principle of equivalence to the regulations of other Parties, hence going
beyond WTO rules. Although there is encouragement for mutual recognition of test results,
the US FTAs reflect a preference for a light institutional framework using ‘TBT coordinators’
in preference to joint committees.

Finally, as a result of the agreement reached on 10 May 2007 between the US Administration
and the Congress, parties to US FTAs will henceforth be asked to enforce worker protection
as set out in the ILO’s 1998 Declaration on Fundamental Principles and Rights at Work, and
to implement seven Multilateral Environment Agreements, including the Montreal Protocol
on Ozone Depleting Substances and the Convention on Trade in Endangered Species.

US FTA policy therefore aims for a WTO-plus commitment from its FTA partners and
generally gets it. This leaves little scope for asymmetry. There is perhaps a slight trend
towards an increase in WTO - plus provisions, but the main distinguishing feature of US
FTAs it is their uniformity. Whether the WTO - plus provisions, including those on core
labour standards, constitute a building block for wider multilateral agreements or a stumbling
block by seeking to provide an alternative to multilateralism is not the question addressed in
this study. But there is clearly an important interaction between the bilateral FTAs and what
happens at a multilateral level that needs more study.

The expiry of fast-track negotiating authority at the end of June 2007 raises some uncertainty
about US FTA policy. It can be expected, however, that bi-partisan support for improved
market access through bilateral deals, together with heightened opportunities to address
environmental, labour and public health concerns in FTAs, foreign policy considerations,
along with a fear of being left out as other countries sign FTAs, will ensure that the United
States continues to seek opportunities for preferential arrangements.

1.3.2 The European Union

In contrast to the US FTA policies the EU approach to FTAs has been characterised by
differentiation and flexibility, and by relatively modest results. The EU has differentiated
between its FTA partners. Near neighbours and potential accession states were expected to
sign up to the full acquis. EuroMed partners, with which FTAs were motivated by a desire to
promote economic and thus political stability in an otherwise volatile region on the EU’s
doorstep, were offered free trade in industrial products, but with exclusions for sensitive
agricultural products. The EU has also tended to have a stronger institutional framework for
its FTAs than the US and has provided more financial assistance. The FTAs under negotiation
with the ACP states are driven by development objectives, which ultimately presumes
flexibility to accommodate the needs of the countries concerned. Finally, there are the FTAs
with emerging markets (and developed economies such as Korea), including the proposed
FTAs with ASEAN and India that are motivated by commercial interests and a desire to
match what the US or other countries have already achieved through FTAs.
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In concrete terms this flexibility finds expression in the EU’s coverage of tariffs in FTAs.
Compared to the US the EU excludes relatively more agricultural tariff lines, although it
approaches 100 percent coverage of industrial products. Even for agriculture coverage varies
from FTA partner to FTA partner and reflects the potential competition for EU agriculture. As
a result it is not possible to identify any trend over time. In services the EU uses a positive list
approach that provides “flexibility’ to exclude sensitive sectors for both itself and its trading
partners. Thus the greater flexibility of EU FTA policy means there is more scope for
asymmetric provisions favouring the EU’s developing country FTA partners. But on some
occasions it is the EU that is ’benefiting’ from the asymmetry, such as in agricultural tariff
elimination in the EU — Chile agreement.

Another characteristic of EU FTA policy is a desire to use existing, agreed international
standards. This contrasts with the US antipathy towards agreed, international standards as
being too rigid and overtly centralising and regulatory in nature. The EU’s ‘domestic’
experience with non-tariff barriers and the emphasis placed on the need for comprehensive
provisions on TBTs means that it takes efforts in this field, including the promotion of agreed
international standards through cooperation in FTAs, more seriously than the US. The EU
also tends to stress compliance with existing standards of protection for intellectual property
rights in its FTA provisions on IPR, rather then pressing for TRIPs plus provisions. In these
respects the EU’s FTA provisions are in line with agreed international norms. But there are
important exceptions. In the field of SPS measures the EU favours SPS-minus rules in the
sense that it wants an interpretation of precaution that allows for social as well as science-
based risk assessment and risk management. In the IPR field the EU is seeking to use FTAs to
promote its case for TRIPs - plus protection for geographic indicators (Gls). In both these
areas domestic policy developments have had a direct bearing on the content of the EU’s
FTAs. The aim in agriculture policies to promote higher value-added agricultural products as
part of the CAP reform favours protection for GI. The desire for the use of the precautionary
principle in food safety has been brought about by the BSE and other food safety crises.

On the Singapore issues (investment, competition, public procurement and trade facilitation)
the EU has also shown “flexibility’ in the FTAs it has negotiated to date. There is little or
nothing on investment in the EU’s FTAs, except for EU — Chile, but even this is well short of
the NAFTA model. There are proposals for a minimum platform for investment provisions in
EU FTAs, but these stop short of the comprehensive US rules on investment. It seems
unlikely that the EU will resolve all the competence issues that have inhibited the inclusion of
comprehensive investment provisions in its FTAs. As a result the EU seems likely to pursue a
slow progressive approach to investment in its FTAs. To date the EU Member States have
negotiated bilateral investment treaties for investment protection and there have been no EU
level investment protection agreements, for which there is a demand from the EU’s FTA
partners. Competition and procurement have found their way into the EU’s FTAs, but again
the EU is flexible in pressing its aims. For example, the EU has only one brief article on
procurement with its EuroMed partners that simply sets the aim of liberalising public
procurement. In contrast the US ‘gold standard’ applies the full GPA framework in its FTA
with Morocco. There is a similar picture in competition, although here the EU has got
somewhat more in terms of provisions aimed at the progressive adoption of EC norms and
rules for the EuroMed partners and fairly ambitious provisions in the EU — Chile (and EU
South Africa) agreements that include positive comity in cooperation between competition
authorities. The test for the EU on the Singapore issues will be ASEAN and especially India.
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The positive side of the EU’s flexibility is that there has been scope for asymmetric
provisions favouring developing country FTA partners. For example, on industrial tariffs the
EuroMed partners have the ability to reintroduce tariffs as part of infant industry strategies.
Positive listing for services leaves scope for developing countries to pace liberalisation as
they wish and the EU has accepted general aims in the Singapore topics rather then forcing
developing countries to adopt fully fledged agreements. Finally, the EU has been relatively
generous in its trade related technical assistance measures, which might be seen as a form of
asymmetry.

The trend however, appears to be towards a more aggressive and ambitious FTA strategy on
the part of the EU. The current negotiations with Korea will provide a test for the EU’s
determination to establish a new higher standard for its FTAs. The EU — Chile FTAs was seen
as the standard when it was negotiated. The aim with Korea is to bring about a step change to
a higher level. Should the EU succeed in this, the test will then be whether it can negotiate
equally ambitious FTAs with India and ASEAN? The expectation must be that flexibility will
again prevail with the result that the scope of any EU — India or EU — ASEAN agreements
will be rather more modest.

1.3.3 EFTA

EFTA’s FTA policy shares many of the features of the EU policy. But there are also some
important differences. EFTA’s pragmatic approach to FTAs differs from the EU in that it
reflects EFTA’s character as a trade driven association. EU FTA policy is, like all the core
entities considered, shaped by commercial interests, but EU policy is also shaped by strategic,
political and developmental objectives. This appears to be less the case for EFTA, where
commercial considerations are the predominant facto. For example, whilst the EU’s
agreements with the EuroMed and ACP states are motivated by security and development
motivations and a desire to promote regional integration in the Mediterranean and the various
African regions concerned, EFTAs agreements with the EuroMed are shaped by a desire to
match EU agreements. EFTA policy is neither shaped by a legacy of colonialism nor the
Lome and Cotonou agreements. As a result the only agreement EFTA has with sub-Saharan
Africa is with SACU, which was primarily motivated by commercial interests. But this is not
to say that the EFTA states do not support a wider mediterranean free trade area and thus the
Barcelona Process in order to promote economic and political development in the region.
Equally, the EFTA states see development objectives in the agreements they sign with other
developing countries, such as with SACU.

EFTA’s third-country trade policy since 1990 has had three phases. The first phase focussed
on free trade in industrial goods with the Central and Eastern European Countries and was
guided by a desire to re-establish pan-European ties. The second phase, from 1995, expanded
EFTA’s FTA network to the southern and eastern rim of the Mediterranean, as part of the
pursuit of a Euro-med free trade area. In the third phase, EFTA went global.

In the first two phases of EFTA shadowed the EU developments. This is illustrated by the
agreements with the Central and East European countries (CEECs) after 1991 and the
EuroMed agreements after 1995. A central motivation here was to ensure that EFTA’S
interests were not undermined by the EU agreements. In the third phase EFTA’s FTA policy
was also shaped by developments elsewhere. Thus FTAs negotiated with Chile and Mexico
reflected a desire to match what the EU and the US were doing in terms of preferential
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agreements. But EFTA then moved ahead of the EU through negotiations with Canada,
Singapore, Korea and SACU.

This shift to a more activist policy was motivated by a pragmatic desire to strengthen EFTAS
commercial position in sectors in which it has a comparative advantage, such as services,
investment and research intensive activities (IPR). EFTA’s FTAs reveal fairly strong WTO-
plus provisions in services, investment and intellectual property. In services EFTA has seen
FTAs as a means of moving ahead with service liberalisation that has remained static since
the conclusion of the Uruguay Round. For economies in which services account for 70
percent of GDP this is seen as inadequate. In investment some EFTA FTAs have been more
ambitious than the EU’s although not as comprehensive as the NAFTA model used by the
US. Recent FTAs, such as with Singapore have included pre-investment national treatment
(the right of establishment) and investor-state dispute settlement provisions. Like the EU,
EFTA states retain bilateral investment treaties that cover investment protection. In
intellectual property rights, some EFTA states have been rather more offensive than the EU in
seeking to use FTAs as a means of ensuring the effective compliance with agreed
international standards for the protection of intellectual property rights by their trading
partners.

EFTA is also like the EU (and Japan) in that its trade policy is influenced by a defensive
position on agriculture. This has resulted in the effective exclusion of sensitive agricultural
products from liberalisation in the FTAs. The position varies from EFTA state to EFTA state,
with Norway insisting on some of the most protectionist provisions of all the core entities
considered.” This clearly influences EFTAS ability to get what it wants in other areas of policy
in which it has more offensive interests. As for all FTA signatories, potential welfare gains
from preferential deals are reduced to the extent that coverage is less than comprehensive.

In the remaining areas of policy EFTA’s revealed preferences broadly line up with those of
the EU. In TBT and SPS EFTA’s approach is more or less the same as that of the EU. This
should come as no surprise as the EFTA states have always participated in European
standards making (in bodies such as CEN and CENELEC) that has shaped parts of the EU
acquis. In SPS the EFTA states share the same domestic pressures as the EU for higher food
safety standards and better animal rights as an integrated approach to food production and
consumption. If anything the EFTA states appear to be even more cautious than the EU when
including provisions on TBT and especially SPS rules in FTAs. This is probably in part due to
a wish to retain as much discretion as possible in the sensitive area of SPS measures, which
may argue against codifying how the WTO principles should be applied in FTAs. In rules of
origin EFTA uses the PanEuro model and as a result benefits from diagonal cumulation with
the EU. It therefore uses the same rules list as the EU in its preferential agreements with third
parties. Here EFTA has also been out ahead of the EU in introducing a simplified system of
rules of origin for developing countries, something the EU is only now considering. EFTA
also shares the EU preferences in the area of public procurement, competition and commercial
instruments.

A feature of EFTA’s FTAs is that flexibility permits the inclusion of asymmetric provisions.
In this respect, EFTA’s agreement with SACU is in stark contrast to the now abandoned,
negotiations between SACU and the United States.

% The EFTA states negotiate separate bilateral agreements on agriculture.
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1.3.4 Japan

Japan has been a latecomer to bilateral FTAs, with only three Agreements having entered into
force (Mexico, Malaysia, and Singapore). Twelve other agreements are in varying stages of
ratification, negotiation or exploration. Final agreement documents have been published for
Mexico, Malaysia, Singapore and the Philippines, and conclusion of a deal with Indonesia is
imminent.

As for the EU and the United States, foreign policy considerations loom large for Japan as a
motivation for, somewhat belatedly, pursuing preferential deals — not least the dominant and
growing role of China. This is seen most clearly in Japan’s advocacy of the Comprehensive
Economic Partnership in East Asia (CEPEA), an FTA covering ASEAN+6 (Australia, China,
India, Japan, Korea and New Zealand). This proposal is widely considered to be a counter
proposal to that of China for an East Asia Free Trade Agreement covering ASEAN+3 (China,
Japan and Korea). By extending the range of the grouping to include Australia, India and New
Zealand, Japan would draw in important food and raw material suppliers, a pervasive concern
for Japan, but would also dilute the influence of China, not least through the presence of
India. Widening the net even further, Japan has also expressed support for the Free Trade
Area of the Asia Pacific, a US proposal that would see APEC converted into a preferential
arrangement. Japan is thus drawn in opposing directions: the pursuit of closer Asian
integration with neighbours and key trading partners, in part in recognition of regional
vulnerability exposed by the 1997-98 Asian financial crisis; and the widening of formal
economic linkages beyond the East Asian region in order to pursue broader economic, foreign
policy and strategic interests.

In the case of the US it was concluded that while foreign policy considerations are important,
concern about improved market access was the most widely-held and strongly advanced
motivation for the pursuit of FTAs. In the case of Japan the situation is less clear. As with the
US, Japanese motivations based on the fear of being left out, dissatisfaction with the progress
in the WTO and maximising opportunities for deeper integration all have an important market
access dimension. METI has vaunted the Japan-Mexico EPA on the grounds that ‘Mexico
will become increasingly attractive as a base not only for exporting to the North American
market, but also to Latin America as well’.®> And the Gaimusho has said of the Japan-
Malaysia EPA that it ‘provides a framework for expansion and liberalisation of bilateral trade
and investment’. A primary aim of the FTA under negotiation with Switzerland will be to
increase Japanese exports of electronic goods, while also strengthening the protection of
intellectual property rights. However, compared with the US, Japan has been less successful
in implementing FTAs that reflect a high level of ambition, albeit with exceptions, to improve
market access.

It might be concluded that for Japan, like the United States, improved market access is a key
objective, but that the power of vested interests has so far constrained the realisation of the
objective to a greater extent than it has in the US. It has thus been said that Japan’s ability to
embark on a bold and strategic economic policy is undermined by its own domestic policy
making dynamics. The demonstration of this, it is suggested, is the success of the agricultural
and labour lobbies in avoiding substantial liberalisation commitments and in compromising

® The complex rules of origin that apply in NAFTA may present a barrier to entry into the US market for
Japanese investment in Mexico, especially in the sectors such as automobiles and textiles in which NAFTA rules
of origin are especially restrictive.
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the quality of Japanese FTAs. The problem is compounded by coordination arrangements
within the Japanese bureaucracy.

A related question concerns the apparent lack of a blueprint for Japan’s FTAs: there is a
mixture of positive and negative listing from one agreement to another; there is no consistent
treatment of domestic tariff schedules; and rules of origin are similarly varied. This might
reflect a deliberate flexibility on Japan’s part, so that agreements can respond to particular
circumstances and differing wishes of Japan’s partners. It might equally, however, reflect
again domestic political constraints. Only with the conclusion of more agreements is the
picture likely to become clearer.

1.3.5 Singapore

Like Japan, Singapore drew lessons from the experience of the Asian financial crisis. Unlike
Japan, however, it has a clear strategy for its FTASs.

Singapore is perhaps the leading exponent of an activist and strategic FTA policy. Building
on the experience of trade and deeper integration agreements in ASEAN, APEC and of course
the WTO, Singapore has pursued a strategy of using FTAs to consolidate its role as a *hub’ in
the Asian region. Indeed, one could say that the agreements with countries in many continents
appear to have the aim of extending Singapore’s role as a hub for investment and trading.
With the domestic institutional and human capital resources it has, Singapore appears to be
seeking to attract international investors and companies to establish global headquarters in
Singapore. By concluding sophisticated agreements covering trade and investment, Singapore
can offer access to a range of markets in all continents, not just ASEAN.

This is reflected in the content of Singapore’s trade agreements. It offers a ‘gold standard’ in
terms of zero tariffs, comprehensive investment provisions, TRIPs - plus provisions on IPR
and ‘European-standard’ provisions on TBT, SPS and public procurement. Singapore gets
rather less from its FTA partners however. This is clearly due to its limited negotiating
leverage as a small, liberal trader. In some sectors, such as agriculture, Singapore also has no
real offensive interest. One is therefore left with the impression that Singapore adopts a very
pragmatic approach to FTAs.

In terms of tariffs, Singapore binds 100 percent zero tariffs in its FTAs, but has been fairly
unsuccessful in getting anywhere near this level of liberalisation from its partners. Japan
excluded more or less all its agricultural tariff lines from liberalisation. India offered only 25
percent of all tariff lines for full tariff liberalisation. This pattern runs through all the
Singapore FTAs.
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2.0 INTRODUCTION
2.1 GOALS AND METHODOLOGY

The terms of reference of the study provide that it be organised in two parts. The first part
will consider the pattern of trade and investment between the EU, EFTA/CH, the USA, Japan
and Singapore, henceforth the core entities, on the one hand, and their existing and envisaged
FTA partners in Asia, North Africa, the Gulf States and Latin America on the other.*

The approach to this phase involved the following:

(a) Collection of trade and investment data for the five ‘core entities’ and each of the
target regions respectively.

(b) Collection of material and identification of websites and other sources of information
on the content of the FTAs between the “core entities” and the target regions.

(c) Gathering of material on the general policy statements of the ‘core entities’ with
regard to FTA policies.

(d) An initial assessment of the data, including in particular whether there is any
correlation between the pattern of trade and investment and FTAs. In this we looked at
years leading up to the conclusion of any given FTA as well as the years following, in
order to assess any anticipatory effects as well as increased flows, such as investment
in anticipation of the liberalisation.

The approach taken was a ‘vertical study’ of each of the ‘core entities’. In other words we
looked at the trade and investment patterns for each core entity in its relations with selected
FTA partners in each of the target regions. We focused particularly on the following:

* There is a general debate on the right terminology. Free Trade Agreements are not used by some authors on the
grounds that many FTAs are not in fact very ‘free’. Sometimes Regional Trade Agreements is used as a generic
term to cover what are in fact bilateral agreements. Other authors prefer the term Preferential Trade Agreements
because this accurately describes most agreements that do not include general MFN clauses and because it
expresses a degree of negativity. In this report we shall use the term Free Trade Agreement as the generic term
for the agreements concluded between the ‘core entities’ covered in the study. This does not imply that they are
always free or liberal in nature.
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Table 1 FTAs covered by the study
USA EU JAPAN EFTA SINGAPORE
Latin Chile Chile Mexico Chile Mexico
America | 01.01.2004 | 01.02.2003 01.04.2005 | 01.12.2004 | Peru
Mexico Mexico Chile Mexico
(NAFTA) 01.07.2000 01.07.2001
1994 Peru (CAN) Peru
Peru Colombia
(Andean)
Asia Singapore | Malaysia and Singapore | Singapore | Japan
01.01.2004 | Singapore(ASEAN) | 30.11.2002 | 01.01.2003 | 30.11.2002
Malaysia Korea Malaysia Korea India
Korea India 13.07.2006 | 01.09.2006 | 01.08.2005
Korea Thailand Korea
India
North Morocco Egypt Morocco Egypt
Africa 01.01.2006 | 31.12.2003 01.12.1999
Morocco Egypt
01.03.2000 01.08.2007
Gulf Bahrain GCC GCC GCC Qatar
01.08.2006
Oman

Compiled by the authors based on information from government websites

Bold indicates agreements have been concluded. Date indicates entry into force.
Italic indicates agreements under negotiation at the time the research began.

The main challenge with this phase of the research was the search for any link between the
trade and investment data and the negotiation of FTAs. We addressed this issue in some detail
and came to the tentative conclusions described below. Rather than spend more time at an
early stage on this attempt to find a link we chose to move ahead with phase two with the aim
of trying to highlight areas of liberalisation resulting from FTAs. Should any further research
be envisaged, it would be possible to return to the trade data and see if there have been any
effects in the specific sectors.

The terms of reference provide that the second part of the study "will consider the general
question of whether there is a general over-arching strategy in the use of FTAs and the more
specific concrete question of how the parties concerned use FTAS in any given policy area’.
The policy areas are identified as including: tariffs, rules of origin, SPS and TBT provisions,
government procurement, commercial defence, services, investment and intellectual property
rights. It was subsequently agreed to also include provisions dealing with the environment and
core labour standards.
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The approach to this phase involved, for each of the policy areas identified, an analysis of
the texts of the agreements, or negotiating texts where appropriate, in order to address the
following questions.

(a) In which areas do the FTAs go beyond existing WTO coverage of commitments?

(b) What, if any, has been the evolution over time of the specific provisions in FTAs. In

other words, does the content of FTAs show how the ‘core entities’ policies are
evolving over time (i.e. revealed preferences in FTA policy)?

(c) What are the differences in the substance of the FTAs between core entities; i.e. are

there general differences between the FTAs negotiated by the US and the other core
entities?

(d) To what extent do RTAs have asymmetric provisions? (Such as longer transition

periods or different, more lenient rules for less developed FTA partners).

(e) What are the links if any between domestic policies (of the core entities) and the

content of the FTAS?

The work load varied considerably between policy areas:

In assessing the level and structure of tariff preferences in the FTAs it was necessary
to work through the tariff information provided in each FTA agreement. We did not
find any existing studies that were adequate or up to date in this area. In view of the
budget constraints we opted to build up a picture of tariff preferences in the FTAs by
looking at information of tariff liberalisation provided in the agreements. The
coverage of tariff liberalisation is indicated by the percentage of tariff lines at an eight
digit HS level that are (i) zero (either on entry into force of the agreement or after a
transition period), (ii) partially liberalised, or (iii) excluded from liberalisation. This
method of assessing tariff liberalisation has been used in previous WTO studies.
(WTO, 2002) See tables 2 to 5 for summary results of this work. The lack of existing
suitable data meant a considerable effort was involved in generating this data. The full
results of the work are provided in the annexes 3.1.1 to 3.1.7, which are annexed in the
form of excel files.

Similar difficulties were encountered with rules of origin. Here it was necessary to
limit analysis to the framework rules for preferential rules of origin, although the
detailed rules were assessed for a number of ‘sensitive’ sectors.

With regard to services, another policy issue that involved studying schedules, there
are more recent studies available that provided helpful data.

Coverage of investment provisions was however, again less straight forward because
of the patchwork of international agreements dealing with investment and the diversity
of approaches adopted, including within the WTO.

® Given the resources available and uncertainties surrounding the negotiating texts in current negotiations,
detailed analysis was limited to the texts of FTAs that had already been agreed at the time the research began in
late 2006.

32



e The work on the other policy areas was more straightforward and it was possible to
establish the degree to which the FTAs are WTO plus and to make comparisons across
agreements. Details of the FTA provisions for the various core entities are equally
provided in excel files referred to in the relevant sections, because of their volume and
are provided as an electronic attachment to this report.

On the basis of this (vertical) analysis of the selected policy issues, an analysis was then
undertaken of the overall (horizontal) FTA strategies of the core entities.

Both phases of the study were augmented by reference to secondary material (see
Bibliography).

2.2 RECENT TRENDS IN FTAs®
2.2.1 The Growth

It is not an exaggeration to describe recent growth in preferential trade agreements as a
proliferation. As of December 2006, 367 FTAs had been notified to the WTO. Of these, no
less than 55 were notified in the period January 2005 to December 2006. The annual average
number of notifications since the WTO was established has been 20, compared with an annual
average of less than three during the four and a half decades of the GATT.

Two clarifications are in order. First, the number of notifications does not correspond to the
number of FTAs actually in force. There were 214 FTAs notified and in force as at the end of
2006. However, if all agreements currently in the pipeline come to fruition then by 2010, it is
estimated that there will be close to 400 FTAs in force in the global trading system. Second,
the number of agreements in force does not in itself indicate their impact on world trade —
many of them may be quite small. But here again the trend is clear; within the last five years,
the share of world trade accounted for FTAs has risen from some 40 percent to over half.’

2.2.2 Tendencies
Behind these numbers, some clear trends are apparent:

e For most countries, FTAs have become the centrepiece of their trade policy and the
principal focus of their trade officials’ attention.

¢ In recognition of this increased importance, attempts are being made to improve the
monitoring of FTAs within the WTO. (WTO, 2006) A new Transparency Mechanism
has been introduced, under which the Committee on Regional Trade Agreements has
so far (June 2007) examined FTAs between Thailand and Australia, Thailand and
New Zealand, and Armenia and Moldova.

® This section draws particularly on Fiorentino et al (2007), WTO Discussion Paper No. 12 “The Changing
Landscape of Regional Trade Agreements: 2006 Update”, 2007.

" This is not the same as saying that over half of trade is preferential trade. It has been argued that only some
15% of trade is actually preferential, if one accounts for tariff lines already at zero or less and 5% ‘covered’ by
preferential agreements. (World Bank, 2005)
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e FTAs are showing an increased degree of sophistication in the range of issues they
address. Many of the newer agreements cover trade in services and include provisions
dealing with investment, competition policy, government procurement and intellectual
property rights.

e A clear preference for Free Trade Agreements, as opposed to Customs Unions, is
apparent. Among projected agreements, 92 percent are planned as Free Trade Areas, 7
percent as partial scope agreements, and only 1 percent as CUs.

e There is a pronounced increase in the number of North-South FTAs, which now
represent the main cluster of agreements.

e The trend towards North-South agreements is being accompanied by a commitment to
the principal of reciprocity by all parties, developing as well as developed. Where
asymmetric liberalisation commitments are present, these seem to be more common in
South-South than in North-South agreements (Heydon, 2007).

e In parallel with the increase in North-South agreements is a trend towards cross-
regional FTAs. While only 12 percent of FTAs notified and in force are cross-
regional, the number rises to 43 percent for agreements signed or under negotiation,
and to 52 percent for those at the proposal stage.

e Finally, an increasing number of FTAs are being concluded on a bilateral basis.
Bilateral agreements account for 80 percent of all FTAs notified and in force; 94
percent of those signed or under negotiation; and 100 percent of those at the proposal
stage.

Together, these trends point to some broad observations about the underlying motivations for
entering into preferential arrangements. First, there is clearly a pursuit of speed and flexibility.
The predominance of FTAs rather than CUs, and of bilaterals rather than plurilaterals is
testimony to this. Second, there is nevertheless a concern to conclude agreements that are
ambitious in both the scope of issues covered and in the sharing of liberalisation commitments
among the Parties. Third, there appears to be a relative decline in the goal of regional
integration. Indeed, as pointed out recently by the WTO Secretariat, the proliferation of cross-
regional agreements may even be weakening regional integration and diluting intra-regional
trade patterns. (Fiorentino et al. 2006) Finally, drawing together all of these elements, there
seems to be an overarching concern to use FTAs to enhance market access, both more
speedily and more comprehensively: by range of issue, by geographic coverage and by the
sharing of commitments.

2.3 EFFECTS ON TRADE AND INVESTMENT

2.3.1 Evidence from the Study

United States

Notwithstanding the problems of data availability and interpretation, there seems to be
evidence of a linkage between trade and investment flows and the implementation of FTAs.

On the basis of data over time and of flows expressed in real terms as a percentage of total
(global) activity, such an apparent linkage is seen, for example, in:
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the movement of US goods trade with Chile. US exports and imports with Chile grew
133 percent and 135 percent respectively in the three years following the
implementation of the US-Chile FTA. As a percentage of US totals, US exports to
Chile grew by 63 percent and imports by 62 percent (see graph).

Chart 1 Trade in goods between the US and Chile (3US 1000)
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Compiled by the authors from data from the Bureau of Economic Analysis, US Department of Commerce.

US services exports to Mexico grew 137 percent in the ten years following the
implementation of NAFTA in 1994. This followed two years of declining exports
prior to the FTA. When calculated as a percentage of total US exports, service exports
to Mexico increased by 34 percent during this period.

US FDI outflows to Mexico have increased 263 percent since implementation of

NAFTA. As a percentage of total US outflows, FDI to Mexico has increased by 10
percent over the past ten years (see graph).
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Chart 2 US — Mexico investment flows ($US million)
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Compiled by the authors using data from the Bureau of Economic Analysis, US Department of Commerce.

There may also be a linkage between trade and investment activity and the announcement of
FTA negotiations, though this is much harder to substantiate. Investment activity could
increase, on the part of efficiency-seeking investors, in anticipation of improved resource
allocation flowing from freer trade. Trade flows themselves might increase as a result of the
increased legal certainty of the trading regime that an FTA would bring, and through greater
market awareness generated by the announcement of negotiations. Against this, however,
some traders might defer action until a more liberal regime is established. Following the
announcement of intent to negotiate an FTA with Oman in November 2004, US exports and
imports have grown 142 percent and 115 percent respectively in two years. As a percentage of
total US trade, exports to Oman grew by 92 percent and imports by 71 percent.

EU

As with the US, but perhaps less markedly, there can be a presumption of linkage associated
with FTA implementation. On the basis of data over time and flows expressed in relative
terms, this could be reflected, for example, in:

e EU goods trade with Mexico
e Chilean goods exports to the EU (see graph below)
e EU services exports to Chile, and

There may also be linkage associated with the announcement of negotiations, for example, as

seen in two-way FDI flows between the EU and Egypt, but again, this is much harder to
substantiate.
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Chart 3 EU imports from Chile (Euro)
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EFTA

There seem to be few discernible trends in EFTA trade and investment with individual FTA
partners. Moreover, such trade, in total, represents a relatively small percentage of EFTA
exports and imports (about 14 percent of trade in goods outside the EU). There are
nevertheless observations that can be made in respect of EFTA FTAs, which may also have

wider significance.

e Overall, EFTA trade with FTA partners rose 8.1 percent between 1992 and 2002,

compared with only 0.7 percent with the rest of the world.

e Within this trade, EFTA imports of goods increased more than EFTA exports, because
of the asymmetric liberalisation provisions of the agreements

e And even where aggregate trade with a partner did not increase, trade in products that
were subject to significant liberalisation did increase. For example, while Swiss trade
with Mexico relative to the rest of the world fell from 2002 to 2005, exports of
pharmaceuticals and watches, each subject to tariff dismantling, grew strongly.
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Japan

Unlike US and EU experience, Japan’s FTAs appear to have had a negligible effect on flows
of trade and investment, the possible exceptions being Japanese exports to Mexico, which
rose 53 percent in real terms between 2004 and 2006, and Singapore’s FDI in Japan. Nor is
there a discernible pattern in trade and investment in anticipation of FTAs.

The relative newness of Japan’s FTAs, and associated data limitations, mean, however, that
any observations, at this stage can only be tentative.

Singapore
There appear to be no discernible trends in Singapore data, though the limited number of
agreements and their relative newness makes any observation very difficult.

The observation about trade between Switzerland and Mexico in watches and pharmaceuticals
highlights the importance of product specificity in seeking to identify trends related to FTA
activity. It had been hoped in the course of this study to relate the work (see below) on tariff
dismantling to the assessment of trade effects, i.e. to assess whether there is a correlation
between barrier reduction for particular products and the observed trade in those products?
This, however, is a highly labour and time-intensive activity and it did not prove possible
within the time and budget limitations of the study. Reliance has therefore been placed on the
preceding observations, together with a review of the literature, as discussed below.

2.3.2 A Review of the Literature®

Some Theory

The theory of FTAs dates from Viner (1950), who identified trade-creating and trade-
diverting effects resulting from FTA formation. If partner country production displaces higher
cost domestic production then there is trade creation. However, if partner country production
displaces lower cost imports from the rest of the world then there is trade diversion. This
analysis falls within the theory of ’second best” welfare economics. As long as some
distortions remain within the economy, it is not necessarily true that removing partial
distortions (via an FTA) is welfare-improving.

Researchers have identified three conditions under which FTAs are more likely to be welfare-
enhancing:

e Meade (1955) showed that the higher pre-arrangement MFN tariffs, the higher the
pressure for trade diversion following formation of the FTA. Conversely, when the
external barriers of a regional arrangement are low, the potential for trade diversion is
low because lower external tariffs provide less scope for the displacement of imports
from third countries. An important policy implication of this observation is that
ongoing reduction of MFN tariffs in the framework of the WTO plays an important
role in containing the distortionary effects of preferential trade arrangements.

8 This section draws in particular on Geloso Grosso (2001), Regional Integration: Observed Trade and Other
Economic Effects, OECD, October 2001

® A recent study finds that the average applied industrial tariff among Parties to existing bilateral agreements of
Singapore (at 4.8 percent) is significantly lower than that for US bilaterals (7.5), which in turn is lower than that
for EU (9.2) and Japanese (10.0) bilaterals, (Messerlin, 2007).
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Lipsey (1957) pointed out that opportunities for trade creation are enhanced and risks
of trade diversion reduced where an FTA groups countries that are already major
trading partners. This is because before the introduction of preferences, trade flows are
consistent with least-cost sourcing, reducing the likelihood that the removal of trade
barriers will lead to trade diversion from third country least-cost suppliers. Summers
(1991), using similar reasoning, developed the “natural trading block™ argument.

Corden (1972), by bringing scale economies into the theory of FTAs, demonstrated
that trade preferences and resulting shifts in demand in favour of intra-regional trade
enable firms to achieve greater economies of scale and lower output prices as they
capture larger markets for their products, domestically and overseas. Consistent with
this observation is the principle that gains from FTAs will be greater to the extent that
product coverage is comprehensive, covering (in terms of GATT Article 24)
substantially all the trade.

Measurement Techniques
Two principal techniques of empirical measurement are available, each with their own
strengths and weaknesses.

Ex post studies, which seek to measure trade creation and diversion by taking actual
statistical data of intra-regional trade flows and controlling for factors influencing
trade (like geographic size and distance). The standard way to control for other effects
is via an econometric model, usually a gravity model or a growth regression. The
limitations of such approaches are that they are static, cannot capture the interplay of
variables, do not establish causality (in the case of regressions), and (Lucas 1976) are
of limited use for policy evaluation because policy changes themselves change the
model.

Ex ante studies, which use computable general equilibrium (CGE) models to allow for
the interaction of variables. Such studies take their parameters from econometric
analysis, together with estimates that are chosen so that the model fits exactly the data
for a chosen base year. The drawback of such models is that they are not usually fitted
to the data as precisely as in econometric models and are not subject to statistical
testing.

Tentative Conclusions
Geloso Grosso (2001) draws the following conclusions from the literature:

Overall, the findings of ex post studies produce a fairly mixed picture, indicating that
some FTAs boosted intra-block trade significantly, while others did not. There is some
evidence that external trade is smaller than it might otherwise have been in at least
some of the blocks, but the picture is mixed enough that it is not possible to conclude
whether trade diversion has been a major problem. In addition, these studies do not
reach any definitive answer on the welfare impact of FTAs. Most of the studies using
growth regressions suggest that FTAs have had little impact on economic growth.

Broadly, the conclusions from ex ante studies are also that there has been evidence of
weak trade diversion, but that the recent wave of regionalism has been trade-creating
on a net basis and welfare-improving for member countries. However, the variation in
simulated economic gains is wide, depending on the model used. In models assuming
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perfect competition, the combined effect of trade diversion and trade creation typically
gives very small welfare gains. However, CGE models of imperfect competition with
increasing returns to scale (cf, Corden) suggest that the pro-competitive effects of
FTAs might be more significant for OECD countries than for developing countries.
These models increase the estimated gains considerably for the EU and NAFTA.

More recent literature is broadly consistent with these tentative findings.

In an econometric model of NAFTA, Waldrich (2003) finds, as does the present study
(see above), a clear positive effect of NAFTA on FDI in Mexico. He estimates that
between 1994-1998, US and Canadian FDI to Mexico would have been around 42
percent lower without NAFTA. Moreover, he finds that the positive effect comes
almost exclusively from increased investment from the United States and Canada,
rather than from other countries wishing to access the NAFTA market. The World
Bank (2003), using a gravity model of NAFTA, find that Mexican exports and imports
would have been 25-30 percent and 50 percent lower, respectively, without NAFTA.
While most research shows no significant trade diversion, one study (Fukao, Okubo
and Stern, 2003) finds, at a disaggregated level, trade diversion in the textile and
apparel sector.

In an ex-ante model of EU-Chile, Francois, McQueen and Wignaraja (2005) estimate
a 5 percent increase in Chile’s exports to the EU as a result of the agreement. This is
also consistent with the tentative findings of the present study (see above). An ex-ante
model of US-Chile by the IMF finds that, consistent with the present study, Chilean
exports of processed crops, textiles and clothing would receive a boost, with small
welfare gains. The modest welfare gains are attributed to trade diversion as machinery
and equipment-based manufactures from the United States replace lower cost imports
mainly from the European Union (Hilaire and Yang, 2003). Another ex-ante study of
US-Chile, by the US International Trade Commission, finds that the most important
benefits are related not to reciprocal tariff elimination but to non-tariff provisions. A
study for the Swiss Government of a possible US-Switzerland FTA (Hufbauer and
Baldwin, 2006) found that in a static CGE framework trade flows between the two
countries would increase by 20 percent, but that this increase would lead to negligible
changes in US and Swiss GDP levels. The study also drew on dynamic analysis,
reflecting improved production methods, exit of less efficient firms and scale and
network economies. Under this dynamic analysis, it was found that annual GDP gains
to each partner could be of the order of $1.1 billion, amounting to a permanent gain —
level effect — for Switzerland of some 0.5 percent of GDP. Importantly, in both the
static and dynamic analysis it is assumed that trade coverage of the FTA is
comprehensive. The importance of comprehensive coverage is highlighted in one
study which finds that if agriculture is not covered Chile suffers a welfare loss in US-
Chile, the benefit of US-CAFTA is significantly reduced and, in US-Australia, a
negligible welfare loss for Australia turns into a significant one ( Hilaire and Yang).

One important issue that has been the subject of recent (ex-ante) analysis is that of preference
erosion. As noted above, lower MFN tariffs will help reduce the risks of trade diversion. But,
as the other side of the coin, lower MFN tariffs will also reduce preference margins. Hence
the fear that FTAs will create vested interests, among preference beneficiaries, against
multilateral reform. However, while particular sectors may suffer from preference erosion,
this does not necessarily mean that there will be losses economy-wide. Indeed, a range of
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studies find that for all but a handful of countries the gains from across-the-board MFN tariff
reduction more than offset any losses arising from the erosion of preferences. One particular
study (OECD 2004) postulates a 50 percent reduction in ad valorem tariffs across all regions
and examines the net effects on welfare after allowing for the erosion of preferences (not just
from RTAs, but from preferential arrangements such as the African Growth and Opportunities
Act). The study finds that while preferential exports decrease as a consequence of erosion,
new opportunities from MFN tariff reductions offset the negative effect for all but five
countries. For those particular countries — Colombia, Madagascar, Mozambique, Tanzania
and Uganda - special efforts and assistance are required to help diversify exports. But for the
vast majority of countries, the lesson is clear — concerns about preference erosion, including
from FTAs, are not a valid basis for avoiding commitment to multilateral trade liberalisation.

A Note of Caution

Before concluding this section, a cautionary note is in order. It is prompted by a particular
study, (Krueger, 1999), which finds that there had indeed been increased trade between
Mexico and her NAFTA partners, but that these increases owed more to other factors than to
NAFTA. Among those factors, one can count the devaluation of the peso during the Mexican
financial crisis, strong growth in the United States, and Mexico’s reform of investment
regulations in 1989. Indeed, even the most sophisticated modelling techniques are hard
pressed to totally isolate the effects of an FTA from the other factors that determine flows of
trade and investment. One way of addressing this problem is to narrow the focus of analysis.
An example of such an approach is described in the following section.

2.3.3 The Effects of Investment Provisions on Trade and Investment Flows

A recent study conducted at the OECD, using a gravity model, reaches conclusions that are
broadly consistent with the above findings in respect of ex post models, but with somewhat
greater specificity as the study is focused exclusively on the effects of investment provisions
in FTAs.

Some Theory

On the one hand, the removal of trade barriers between countries can lower intra-regional FDI
when investment is mainly market-seeking or tariff-jumping. On the other hand, efficiency-
seeking investment may increase because freer trade of goods and services enables companies
with low fixed costs to localise their activity in different countries and then trade intermediate
inputs. In this case, investment complements trade.

Measurement Techniques

The approach taken in the OECD study is to: (1) classify provisions in the (24) North-South
FTAs selected as containing substantive investment-related rules; (2) create an index of the
extensiveness of those provisions; and (3) use the index to perform a quantitative analysis, via
a gravity model, of the impact of the investment provisions on patterns of trade and
investment.

Compilation of the index is based on six broad categories of provisions:

e Right of establishment and non-discrimination in the pre-establishment phase

19 This section draws on Miroudot and Lesher, Analysis of the Impact of Investment Provisions in Regional
Trade Agreements OECD March 2006
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Non-discrimination for post-establishment
Investment in services (NT and MFN)
Investment regulation and protection
Dispute settlement

Investment promotion and cooperation

Tentative Results

The study finds that investment provisions are positively associated with trade and investment
flows, and that they matter more for FDI flows than for trade flows. It is estimated that the
entry into force of an FTA with substantive investment provisions is associated with a 60
percent increase in FDI flows between the Parties and a 20 percent increase in exports.

The positive (albeit modest) relationship observed between the extensiveness of investment
provisions and trade flows is found to be in line with the literature, and indicates that trade
and investment are complements rather than substitutes, reflecting more efficiency-seeking
than market-seeking FDI.

The results for trade and investment creation and diversion were found to be somewhat
mixed. There is evidence of trade creation and diversion for both the Reporter and Partner
countries, but the pattern does not hold completely across the dataset. The results for
investment are more ambiguous than those for trade, as most of the FTA-specific variables
are not ’significant’. It might be tentatively concluded that the apparently large FDI stimulus,
combined with limited evidence of investment diversion, suggests that the higher FDI flows
are additional rather than displacing.

The study finds an insignificant result for the variable that represents the existence of a
bilateral investment treaty (BIT) between the country pairs. This led the authors to conclude
that either substantive investment provisions in FTAs impact trade and investment more
profoundly, or that the combination of substantive investment provisions and provisions
liberalising other parts of the economy come together to more significantly impact trade and
investment flows.
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3.0 THE NATURE AND SCOPE OF FTA PROVISIONS
3.1 TARIFF PREFERENCES

Tariffs are the first issue to be considered when assessing the scope and depth of any FTA and
thus the degree of preference. Tariff preferences are of course WTO — plus in the sense that
they are reduced below the level of the MFN bound rate in the WTO. Article XXIV of the
GATT requires FTAs to cover ‘substantially all trade (SAT)’. This is based on the view,
which was articulated as early as the League of Nations discussions on the topic, that
complete coverage is better because it means that the parties to an FTA do not exclude
sensitive or difficult sectors from tariff liberalisation and thus helps to contain discrimination.
There remains no agreement in the WTO’s Committee on Regional Trade Agreements
(CRTAS) on the definition of SAT. Suggestions range between 80 percent and 100 percent of
all trade, with developing countries seeking more flexibility. The first question to address is
therefore what the coverage of tariff liberalisation is for the ‘core entities’.**

A second question is what trends, if any, can be identified in the coverage of tariff
preferences? For example, are recent FTAs extending the sector coverage of the preferential
agreements? Is the structure of tariff liberalisation pursued by the core entities the same for all
the FTAs they negotiate, or does it vary from case to case? A trend towards greater coverage
could be seen as FTAs being building blocks for future liberalisation. Varying structures of
liberalisation and overlapping FTAs would make for greater complexity exacerbating the
‘spaghetti bow!” or ‘noodle bow!’ of preferences feared by some authors. (Bhagwati, 1991)

As there are more and more north — south FTAs and developing countries are pressing for
greater flexibility in the application of GATT Art XXIV, how do the FTAs negotiated
accommodate countries at different levels of development? Is there asymmetric tariff
liberalisation favouring the less developed partners in agreements? Finally, how do the
approaches to tariff preference of the ‘core entities’ compare?

Availability of Information

Although tariff barriers are generally seen as being the more transparent form of protection
compared to non-tariff or regulatory barriers, providing an answer to the questions above is
far from straightforward. Assessing the degree of preference requires a detailed comparison of
applied or multilaterally bound tariffs on a line by line basis with the preferential tariff. This
was beyond the scope of the current study. The approach adopted was to consider the
preferential tariffs of the core entities as set out in the various texts of the FTA agreements.
This still requires a time consuming process of identifying which tariff lines are liberalised by
any agreement, which are excluded and which are subject to partial liberalisation or tariff rate
quotas (TRQs). Unfortunately the information provided by the various parties is not
standardised, making the scope and sector coverage of agreements often opaque.*? There is

! There is no consensus on the merits of greater coverage of tariff preferences. Some argue that greater coverage
will mean more and more sectors come to accept liberalisation and liberalisation at the regional or bilateral level
can clear the way for future multilateral liberalisation. (Summers, 1991) Others argue that by establishing
preferences simply creates an incentive to resist multilateral tariff liberalisation.

12 The WTO has recently started producing Factual Statements of the FTAs notified to the CRTAs. These follow
the agreement on a Transparency Mechanism for Regional Trade Agreement (WT/L/671) adopted in December
2006. These should prove helpful as a source of comparable data, but only a few studies had been produced by
the time this study was completed. Five factual statements were discussed in May covering Thailand — Australia;
Thailand — New Zealand; SDAC; and Armenia — Moldova. These provide some data on the coverage of
preferential tariff liberalisation, so further studies will shed light on other FTAs in due course.
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also no consensus on the measure for coverage and depth of tariff preferences in FTAs. For
example, should coverage be determined by the number of tariff lines for which tariffs are
reduced to zero as a result of an FTA, or should the measure be the percentage of trade at zero
tariffs? (WTO, 2002; pg2) The different methods produce different results. What account
should be made of reduced tariffs or the use of tariff rate quotas?

The approach adopted in this study has been to measure the percentage of tariff lines covered
on the basis of the texts of the agreements at the HS 8 digit level. This approach is broadly in
line with previous WTO work (WTO, 2002) and thus facilitates some comparison, but proved
to be so time consuming that the number of FTAs studied in depth had to be rather more
limited than we would have wished. This approach does not take account of the trade between
the parties in each sector, so that removal of tariffs has equal weight regardless of the volume
of trade in the product concerned. Methods of measurement that take account of trade will, on
the other hand tend to overstate the importance of lines where tariffs are not in place or not
restrictive.

The study assessed 13 selected FTAS, with the position for each party being studied. In other
words the coverage by the EU of imports from Chile and Chile’s coverage for imports from
the EU. In each case tariff lines (at the HS 8 level) for fully liberalised products, for excluded
products and for partially liberalised products were identified. In addition to the new research
carried out for this study we have also drawn on existing work, such as that by the WTO in
2002 which adopted a similar approach, in order to give a somewhat wider picture

Summary of Findings on Tariffs
The findings for this detailed work on tariffs for the FTAs considered is broadly in line with
equivalent although older studies.

e There is a clear trend towards the elimination of all industrial tariffs, either
immediately or after a fairly short transition (i.e. 6 years) by all the core entities. There
remain some exceptions however, and in some cases protection is provided in the form
of longer transition periods. Many of the ‘core entities’ FTA partners are also
liberalising industrial products. In other words free trade in industrial goods appears to
be accepted as the norm among the major players in FTAS.

e There is some asymmetry favouring developing country FTA partners of the core
entities, this takes the form of accepting the exclusion of more tariff lines, longer
transition periods and in some cases scope to reintroduce tariffs in certain
circumstances.

e The position in agriculture is, however, different. There is no trend here. Some core
entities (USA and Singapore) are moving towards nearly complete coverage of
agriculture as well as industrial products, but others (EU, EFTA and Japan) excluding
large parts of agriculture from tariff and other liberalisation.

e Trends in the scope and depth of tariff liberalisation are not easy to identify as the
coverage tends to vary according to the potential of the FTA partners as a competitor.
There are some indications of greater coverage of tariff lines in FTAs, but this must be
seen as a tentative conclusion requiring more work.
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e The distinctions between the core entities are more clear cut. In the FTAs studied the
US liberalisation covers more tariff lines and in many cases is close to 100 percent,
but uses longer transition periods (up to 18 years) when it wants to provide some
degree of continued protection. At the same time the US expects its FTA partners to
do the same, which by and large they have. As a result there is little asymmetry
favouring the US’s FTA partners. The EU and EFTA have similar approaches in that
they have close to 100 percent coverage of industrial tariffs, but exclude large parts of
agriculture from coverage, EFTA somewhat more so than the EU.™* On the other hand,
the EU and EFTA have accepted more asymmetry in industrial tariff liberalization,
allowing developing countries a good deal of flexibility in their sensitive sectors. But
there is also asymmetry favouring the EU, such as through longer transition periods
for some agricultural sectors. Singapore combines the US and European approaches in
that it offers 100 percent liberalisation (or binding tariff elimination since it already
has zero applied rates in most cases), but accepts considerable flexibility on the part of
its FTA partners. This is illustrated in the case of the Singapore — India agreement, in
which Singapore accepted the exclusion of nearly 75 percent of India’s tariff lines.
Japan, has tended to exclude rather more industrial tariff lines than the other core
entities along with many agricultural products, but its recent FTAs appear to suggest a
move towards greater coverage.

3.1.1 The United States

The United States maintains a relatively low level of MFN tariffs; in 2005, the average U.S.
bound and applied tariff rate was 3.5 percent,* and approximately 31 percent of American
tariff lines receive duty-free treatment.”™ According to a 2006 WTO estimate, two percent of
American tariff lines are covered by tariff rate quotas™. Industries with the highest level of
tariff protection include dairy (10.5 percent), canned tuna (11.6 percent), apparel (11.1
percent), and footwear and leather products (10.7 percent). Tobacco, sugar, beef, peanuts and
cotton have also traditionally been protected.”” See chart 4.

3 In order to reduce the work load this study has used Swiss tariff schedules as a proxy for EFTA as a whole.

Y WTO Statistics Database, 2007, www.stat.wto.org

15 Based on lines identified as already receiving duty-free treatment in the U.S.-Chile FTA

1 WTO Trade Policy Review 2006, WT/TPR/S/160, p. viii

7 Rates are ad valorem equivalents as calculated by the ITC, from The Economic Effects of Significant U.S.
Import Restraints, USITC Publication 3701, p. xvii
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Chart 4 Existing MFN tariff rates (percentage) for the ‘core entities’ for agricultural
and industrial products
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American FTASs are characterized by fairly consistently comprehensive liberalization of tariff
lines by both parties. In the four agreements closely analysed in this study, 100 percent of
tariff lines in the American schedule were liberalised entirely by the end of the transition
period. While two to three percent of American lines were subject to tariff rate quotas, all
such quotas were eliminated by the end of the transition period. American agreements are
thus highly WTO-plus with regards American tariff elimination, albeit from a low initial level
of tariff protection.

In the FTA with Chile, the U.S. also made use of reference prices and quantities for a small

number of U.S. tariff lines (0.5 percent of the American schedule) as a trigger for safeguard
measures. All such measures were forbidden after a transition period.

46



Table 2 The coverage (in percentage) of HS 8 tariff lines for imports into the United
States from various FTA partners

All Products Agriculture Industrial Products
FTA Ex | Part | Full | TRQs | Ex | Part. | Full | TRQs | Ex | Part | Full | TRQs
Partner
*|srael na |na |100 | n.a na | na 98 | n.a 0 0 100 | n.a
(1985)
*Canada n.a. | na. | 100 | na. na.|na. |98 n.a. na.|na. |100 | na.
(1988)
*Mexico na | na 90 | n.a na.|na. |87 n.a. na |na 91 n.a.
(NAFTA
1993)
Chile 0 0 100 | 1.8 0 0 100 | 10 0 0 100 | 0.05
Morocco |0 0 100 | 3 0 0 100 | 11 0 0 100 | 1.6
Singapore | 0 0 100 | 1.8 0 0 100 | 10 0 0 100 | 0.1
Bahrain 0 0 100 | 1.8 0 0 100 | 10 0 0 100 | 0.1

Source: compiled by the authors from data taken from each of the FTAs

* figures from WTO 2002; Annex 2

Ex = number of tariff lines excluded from liberalisation;
Part = number of tariff lines partially excluded,;
Full = number of tariff lines fully included (i.e. liberalised)

TRQs = tariff lines subject to tariff rate quotas or other quotas

See annexes 3.1.1 to 3.1.7 for details of the various tariff schedules in the FTAs studied

The US “gold standard’ thus brings the US well within the current range of definitions of SAT
and explains why the US is pressing for 100 percent or near full coverage. However, not all
U.S. FTASs have been as strictly liberalising as the four agreements analysed in this study.
Agreements with countries of higher levels of development have notably included carve-outs
on both sides of the agreements. The US-Israel agreement of 1985, for example, allowed both
sides to retain import bans, quotas and fees to protect sensitive agricultural sub sectors. The
agreement also explicitly allowed for infant industry protection within a transition period, and
balance of payments-related protection for limited periods.

More recently, the US-Australia FTA (2004) allowed the U.S. to maintain duties after the
transition period on sensitive American agricultural tariff lines. Duties will remain on some
U.S. beef, dairy, cotton, peanut and horticultural product tariff lines. The U.S. also placed
tariff-rate quotas on some dairy products, which will increase indefinitely by a fixed
percentage but will not be removed completely. Australian agricultural tariffs, on the other
hand, were fully liberalized.

On ratification, the U.S.-Korea FTA will also include important exclusions. The Korean side
has excluded some lines completely—including rice and rice-related lines—and will maintain
quotas on dairy, honey, potatoes, oranges, and soybeans. In contrast to the U.S.-Australia
agreement, the U.S. appears to be more consistently liberal on both industrial and agricultural
goods in this agreement.
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The United States affords protection for its sensitive domestic sectors by providing long
transition periods for tariff and quota elimination, sometimes as long as 12 years (Chile FTA)
or 18 years (Morocco FTA). Sectors consistently receiving the longest transition periods are
predominantly agricultural (including beef, various dairy lines, sugar, tobacco, peanuts, wine,
and cotton), but may also include industrial lines (as with quotas for tires, copper, and some
chinaware in the Morocco agreement). The percentage of lines in the agreements with long
transition times was relatively small: at least 79 percent of American tariff lines were
liberalized immediately in each of the agreements, and at least 92 percent of lines were
liberalized within 6 years.

The four US FTAs closely scrutinised in the study are also characterized by comprehensive
tariff elimination by trade partners and asymmetry in tariff reductions favouring the US’s
FTA partners is either zero or very nearly so. American FTA partners generally did not make
more extensive use of long transition times than the U.S., and partners introduced fewer tariff
rate quotas as a percentage of tariff lines in all of the studied agreements.

The exception in the studied agreements was Morocco, where a modest 0.4 percent of
Moroccan tariff lines either maintained quotas at the end of the transition period or did not
completely liberalize tariffs. Approximately 34 percent of Moroccan lines had transition times
of over 8 years—a significantly greater figure than for the American schedule—and transition
times of 18, 19 and 25 years were allowed in a limited number of cases.

The United States’ FTA tariff schedules are presented as comprehensive lists, specifying line-
by-line tariff treatment in both countries’ schedules. The U.S. used the same format for all of
the studied agreements, and designated tariff rate quotas for similar sectors. Southern trade
partners conformed to the American style of tariff schedules in all of the agreements analysed.

3.1.2 The European Union

The European Union binds 100 percent of tariff lines in the WTO at an average bound (and
applied) MFN tariff of 5.4 percent. The EU maintains a high level of tariff protection on
agricultural goods, for which the average MFN applied tariff, is 15.4 percent.® Among the
most supported and protected sectors are beef, sheep, goats, poultry, dairy, rice, barley,
various fruits and vegetables, rice sugar, wine and tobacco.™

Free trade agreements of the EU are open with respect to industrial goods and defensive on
agricultural goods. The agreements typically use a short negative list for industrial goods in
the EU schedule, excluding less than one percent of tariff lines. By contrast, large parts of the
EU agricultural schedule are excluded from reduction or liberalization, allowing for the
protection of key CAP products such as beef, poultry, dairy, olive oil, rice barley, wheat, rye,
sugar and wine.

18 \WTO Statistics Database, www.stat.wto.org
¥ WTO Trade Policy Review 2007, WT/TPR/S/177, pp. 88-92
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Table 3 The coverage (in percentage) of HS 8 tariff lines for imports into the European
Union from various FTA partners

All Products Agriculture Industrial Products
FTA Ex Part | Full Ex. Part | Full Ex. Part | Full
partner
South 55% 27% 61%
Africa
(1995)*
Morocco | 15 4 81 63 16 21 0.1 0.2 99.6
(2000)
Chile 6 4 90 25 17 58 0.3 0 99.7
(2003)

Source: compiled by the authors from data taken from the text of each FTA covered

* figures from WTO 2002; annex 2

Ex = number of tariff lines excluded
Part = number of tariff lines partially excluded
Full = number of tariff lines fully included

See annexes 3.1.8 to 3.1.11 for the details of tariff structures in EU FTAs.

Asymmetry in EU agreements differs for the industrial and agricultural sections of the
partners’ tariff schedules. While tariff line coverage is symmetrical for industrial goods,
partner countries are typically allowed a long transition periods; Morocco, Chile, Tunisia and
Egypt were allowed maximum transitions of between 12 and 15 years. EU agreements also
allow Southern partners to take safeguard measures on industrial goods to protect ’infant
industries’ and industries facing “difficulties (that) produce major social problems,” though all
such measures are time-limited and may not continue after the transition period. Neither long
transition periods nor explicit safeguard clauses are extended to the EU on industrial goods.

On agriculture, by contrast, the EU’s Southern partner does not typically receive more lenient
treatment. The right to convene discussions of sensitive agricultural sectors is extended to
both parties, as are agricultural transition periods. While the agreement with Morocco was
largely symmetrical, the agreement with Chile appears generally favourable to the EU: Chile
liberalized a far greater proportion of its schedule in its FTA, and the EU enjoyed longer
transition periods for its fishery goods. The picture on agricultural asymmetry is thus mixed,
but shows no clear tendency for lenience for Southern trade partners.

In terms of tariff structure EU association agreements have are largely consistent. Industrial
goods are treated in a simple, straightforward manner for the EU schedule. Agricultural lines,
for both the EU and its partners have more extensive and varied treatment in Annexes,
including tariff rate quotas, exclusions, and stipulations for future negotiations. There is
however, a variation between the EU FTA agreements in their differing use of positive,
negative and comprehensive lists. The agreements with Chile, Egypt, Morocco, and Tunisia
varied on this point without a clear trend. In the investigated agreements, negative and
comprehensive treatment resulted in more liberal regimes than positive lists.

49



3.1.3 EFTA

With average applied MFN tariffs ranging between 7.6 and 8.6 percent, the EFTA countries
individually maintain higher average tariffs than any of the other core entities. The countries
also bind their tariffs at relatively high rates, introducing greater uncertainty into their tariff
regimes; Norway and Iceland bind their rates at averages that are respectively 12.3 and 15.8
percent higher than the applied average.?’ The average bound and applied agricultural rates of
the EFTA countries are far greater than any of the other core entities. All EFTA members
maintain average applied rates of over 40 percent, and Norway and Iceland each bind their
agricultural lines at an average of greater than 109 percent.?! See Chart 4 for Swiss data.

The EFTA countries enter into trade agreements as a group but negotiate agricultural
schedules independently, and do so for primary agricultural products on a bilateral basis. As a
result, while industrial treatment is shared by all of the EFTA countries and their partners, the
agricultural tariff coverage varies by EFTA member. This study has analyzed the agreements
from the perspective of Switzerland, and data in the annex 3.1.12 - 13 represent the Swiss
commitments and schedules.?

Like the FTAs of the European Union and Japan, EFTA agreements are liberal on industrial
goods and defensive on agricultural goods. Industrial tariffs are eliminated with a short
positive list of excluded goods; in the investigated agreements, those lists included dairy-
related products and animal feeds. With large portions of the agricultural schedules excluded
entirely (see Table 4), EFTA agreements afford extensive protection for sensitive agricultural
products, including beef, dairy, cereals, milling products, animal and vegetable fats and oils,
sugar products, cocoa products, and others. There does not appear to be a trend towards
greater liberalisation.

% The somewhat higher figure for EFTA than for the EU or US is due to the higher tariffs for sensitive
agricultural products.

2L All EFTA figures from WTO Statistics Database, www.stat.wto.org

%2 Due to time and budgetary constraints detailed work on other EFTA states was not possible.
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Table 4 The coverage (in percentage) of HS 8 tariff lines for imports into EFTA
(Switzerland was taken as a proxy for EFTA)

All Sectors Agricultural Products Industrial Products
FTA Ex Part | Full | TRQs | Ex Part | Full | TRQs | Ex | Part | Full | TRQs
partner
* |srael n.a. na |79 n.a n.a na. |23 0 0 0 100
Morocco | 18 4 78 0 62 15 23 0 00 |02 |[998 |00
(1999)
Chile 17 5 78 0 48 18 34 0 5 0 95 0
(2004)

Source: compiled by the authors from data taken from the text of each FTA covered

* figures from WTO 2002; Annex 2

Ex = number of tariff lines excluded
Part = number of tariff lines partially excluded
Full = number of tariff lines fully included

TRQs = tariff lines subject to tariff rate quotas or other quotas

See annexes 3.1.12 and 3.1.13 for detailed examples of EFTA tariff structures in FTAs. Switzerland was taken as
a proxy for EFTA.

As in EU agreements, partner countries are allowed the extensive use of longer transition
times for the elimination of industrial goods, a consistent source of asymmetry favouring
Southern partners. That said tariff line coverage for both industrial and agricultural goods was
highly symmetrical. The extensive treatment of agricultural lines by both parties in EFTA
agreements means that the agricultural agreements do not afford significantly greater lenience
for Southern partners.

Because EFTA executes free trade agreements as a group, but does not present a common
tariff schedule to its partners, EFTA agreements take on a fragmented character. While
treatment of industrial lines in EFTA agreements is similar to other core entities, even here
the excluded lines for EFTA are broken out by member country.

Within the common free trade agreement, all partners to the agreement provide a Protocol
detailing positive-list treatment of processed agricultural goods. In parallel to the main
agreement, each of the EFTA member countries then executes a bilateral agreement with the
partner country on primary agricultural goods. Treatment of tariff lines varies between and
within the agricultural annexes, and includes ad valorem tariff elimination, specific duty
elimination, EU-compatible treatment, currency-denominated tariff reductions, and
deductions from the existing MFN level.

Beyond the pattern of tariff coverage that EFTA agreements share with EU agreements (a
comparison of the EFTA and EU agreements with Morocco shows a remarkable similarity in
the percentage of tariff lines covered and excluded), there are also some explicit ways in
which EFTA has linked its agreements to those of the EU. In the Morocco agreement, both
EFTA and Morocco agreed to designate a positive list of processed agricultural lines for
which treatment would be no less favourable than that afforded to the EU. EFTA made the
same designation for a positive list of processed agricultural products in the agreement with
Chile.
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While some EFTA agreements featured variations on the structure described the overall
structure described above was broadly consistent in the investigated agreements.

3.1.4 Japan

Japan binds 99.6 percent of tariff lines in the WTO at an average rate of 6.1 percent and has
an applied MFN average tariff of 5.6 percent.”® a higher applied average than the U.S., EU or
Singapore. While agriculture accounts for only 1.1 percent of Japanese GDP,?* Japan has been
defensive in its approach to agricultural tariff liberalization. The average applied rate for
agricultural products of 24.3 percent contrasts sharply with an average rate of 2.8 percent for
industrial goods.*®

Japan provides high tariff protection for dairy, vegetables, milling industry products, sugar
products, and footwear, and often uses large non-ad valorem tariffs to do so. Japan also
maintains tariff rate quotas on dairy, rice, barley, wheat, silk-related products, and edible fats
and starches, often with peak duties on out-of-quota rates.?

In contrast to the consistent treatment of the domestic tariff schedule by the United States and
Singapore, the Japanese treatment of the domestic schedules has varied. The two FTAs
closely analyzed in this study illustrate a significant contrast. In the 2002 Japan-Singapore
FTA—Japan’s first—Japan took a highly defensive, positive-list approach. Japan excluded
81.5 percent of its agricultural schedule (over 1600 lines), and excluded 7.2 percent of
industrial lines; only India could claim to be more defensive on either agricultural or
industrial goods in any of the studied agreements.

Moreover, of the relatively few Japanese agricultural lines that were included in the
agreement for duty-free treatment, 97.5 percent had already been bound at zero in the
Uruguay Round, rendering the agricultural schedule largely meaningless. Where Japan
maintained its most significant tariff protection, the FTA did not go beyond Japan’s WTO
commitments.

The Japan-Chile FTA, released in March of 2007, presents a somewhat different picture.
Japan agreed to a comprehensive list with Chile that liberalized 32 percent more of the total
Japanese agricultural schedule than the Singapore agreement, and went beyond Japan’s duty-
free commitments in the WTO. Moreover, with 98.3 percent of industrial lines liberalized, it
provided significantly more duty-free treatment than the Singapore agreement.

2 \WTO Statistics Database, www.stat.wto.org

2 \WWTO Trade Policy Review 2002, WT/TPR/S/107, p. 55
Z\WTO Statistics Database, www.stat.wto.org

% \WTO Trade Policy Review 2002, WT/TPR/S/107, pp. 55-56
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Table 5 The coverage (in percentage) of HS 8 tariff lines for imports into Japan from
selected FTA partners

All Products Agriculture and Fishery Industrial Products

FTA Ex Part | Full | TRQs | Ex Part | Full | TRQs | Ex Part | Full | TRQs
partner
Singapore | 24 0 74 0 82 0 18 0 7 0 93 0
(2002)
Chile 12 0.5 88 0.5 48 2 50 2 2 0 98 0
(2007)

Source: compiled by the authors from data taken from the text of each FTA covered

Ex = number of tariff lines excluded

Part = number of tariff lines partially excluded

Full = number of tariff lines fully included

TRQs = tariff lines subject to tariff rate quotas or other quotas

See annex 3.1.15 to 16 for examples of Japanese FTA tariff structures.

Despite this dynamic shift following the agreement with Singapore, Japanese agreements as a
whole remain relatively defensive. Both of the investigated agreements exclude over half of
the agricultural schedule, and the industrial schedules are more restrictive than any of the
other core entities. The excluded agricultural lines cover beef, dairy, fish, rice, wheat, barley,
sugar products, and numerous other sensitive industries. Japan has also made increasing use
of longer transition times for sensitive sectors, as noted in greater detail below.

Due to Japan’s relative defensiveness, Japan’s FTA partners were more liberal in agricultural
and industrial goods, and used fewer quotas (where quotas were used) than Japan. Singapore
and Chile respectively liberalized 26 percent and 7 percent more of their domestic schedules.
While the longer transition periods used in more recent Japanese agreements have often been
extended to both parties, the asymmetry in the most recent agreement with Thailand allowed
Japan the longer maximum transition period (16 years, versus 11 years for Thailand). The
existing asymmetry in Japanese agreements thus provides greater lenience for Japan than for
its partners.

There have also been changes in the structure of agreements used by Japan. The 2002 Japan-
Singapore agreement used an all-or-nothing approach, where lines were either liberalized
immediately or excluded entirely (only ten lines in the entire Japanese schedule were
liberalized over a transition period, and that period was capped at six years). There were no
tariff rate quotas.

With the 2005 agreement with Mexico, Japan shifted to a comprehensive list approach, and
extended transition times to as long as 11 years; more recent agreements with Malaysia, Chile
and Thailand include transitions of 16 years. The Mexico FTA also introduced tariff rate
quotas for the first time. The former extensive and cumbersome list of varied quota and tariff
treatments in the Mexico agreement was consolidated into a shorter, clearer, and more
uniform list of tariff rate quotas by the 2007 agreements with Chile and Thailand.

Beginning with the 2006 FTA with Malaysia, Japan also excluded a portion of tariff lines for
future negotiations (often with a time limit for negotiation), a feature that has now become
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standard in Japanese FTAs. The recent Japanese agreements with Malaysia, Thailand and
Chile now share a largely standardized format.

3.1.5 Singapore

While the simple average of Singapore’s bound WTO tariff is 10.4 percent,?’ Singapore’s
applied tariff schedule is almost entirely duty-free, see chart 4. Singapore maintains tariffs on
only 6 tariff lines (covering beer and samsu) out of over 10,000 total lines. Despite its liberal
applied tariff regime, Singapore has only bound 69.2 percent of tariff lines in the WTO, a
practice that Singapore’s authorities have indicated has been maintained in part for
negotiating purposes.?®

Singapore’s FTAs are characterized by complete and immediate liberalization of all of
Singapore’s tariff lines, usually executed in a single sentence. In the sense that the agreements
bind Singapore’s tariffs at the applied rate of zero, and in the sense that they bind all of
Singapore’s tariff lines (i.e., the remaining 30.8 percent), the agreements are WTO-plus. In
practice, however, they have little or no affect on the customs rates being applied at
Singapore’s ports, which continue to be duty-free.

Table 6 The coverage (in percentage) of HS 8 tariff lines for imports into Singapore

All Products Agriculture and Fish Industrial Products

FTA Ex | Part | Full | TRQs | Ex Part | Full | TRQs | Ex | Part | Full | TRQs
partner
India 0 0 100 |0 0 0 100 0 0 0 100 |0
(2005)
Japan 0 0 100 |0 0 0 100 0 0 0 100 |0
(2002)
USA 0 0 100 |0 0 0 100 |0 0 0 100 |0
(2004)

Source: compiled by the authors from data taken from the text of each FTA covered

Ex = number of tariff lines excluded

Part = number of tariff lines partially excluded

Full = number of tariff lines fully included

TRQs = tariff lines subject to tariff rate quotas or other quotas

See annex 3.1.14 for an example of Singapore tariff structures in FTAs.

Perhaps as a result of the fact that Singapore has little to offer in the way of tariff elimination,
Singapore’s FTA partners do not appear to deviate from their usual tariff elimination
preferences. The United States pursued complete elimination of tariffs, Japan liberalized
industrial lines (7 percent of tariff lines excluded) but remained defensive on agriculture (81
percent excluded from liberalisation), and India remained highly defensive in both agriculture
and industrial goods agreeing to fully liberalise only 12 percent of agricultural and fishery
tariff lines and only 25 percent of industrial tariff lines. The level of asymmetry thus varied
widely depending on the FTA partner.

2T \WTO Statistics Database, www.stat.wto.org
2 \WTO Trade Policy Review 2004, WT/TPR/S/130, p. 30
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In the studied agreements, Singapore allowed partners to pursue their preferred style of tariff
elimination schedules. As a result, there is little continuity in the structure of agreements, with
some comprehensive, some negative-list and some positive-list treatment by FTA partners.
Treatment of transition periods was similarly varied.

3.1.6 Conclusions on tariffs

Comparing the core entities” FTA policies on tariff preferences the US ‘gold standard’
liberalisation covers more tariff lines and in many cases is close to 100 percent, but uses
longer transition periods (up to 18 years) when it wants to provide some degree of continued
protection. At the same time the US expects its FTA partners to do the same, which by and
large they have. As a result there is little asymmetry favouring the US’s FTA partners.
However, the more recent Australia and Korea FTAs, although not be covered
comprehensively in this study, appear to include rather more exclusions.

The EU and EFTA have similar approaches in that they have close to 100 percent coverage of
industrial tariffs, but exclude large parts of agriculture, EFTA somewhat more so than the
EU.% On the other hand, the EU and EFTA have accepted more asymmetry in industrial tariff
liberalisation allowing developing countries a good deal of flexibility in their sensitive
sectors. But there is also asymmetry favouring the EU, such as through longer transition
periods for some agricultural sectors.

Singapore combines the US and European approaches in that it offers 100 percent
liberalisation, but tolerates the exclusion of sensitive sectors on the part of its FTA partners,
possibly due to a lack of negotiating leverage, an absence of offensive interest on the part of
Singapore or a desire to press ahead with the FTA for other reasons. This is illustrated in the
case of the Singapore — India agreement, in which Singapore accepted the exclusion of nearly
75 percent of India’s tariff lines.

Japan, has tended to exclude rather more industrial tariff lines than the other core entities
along with many agricultural products, but its recent FTA appear to suggest a more towards
greater coverage. The link to domestic policies in tariffs can be seen most clearly in the
continued defence of agriculture by limited market access provisions in Europe and Japan.

3.2 RULES OF ORIGIN
3.2.1 Introduction

Preferential rules of origin (RoO) are used to determine which suppliers or producers should
benefit from any preference granted by an FTA. They therefore constitute an integral part of
all FTAs. With no agreed international rules of origin, at least for preferential RoO, each
country has more or less a free hand to determine the rules they wish. As a result there has
been a proliferation of different rules producing the famous ‘spaghetti bowl!’ effect. In order
to facilitate a comparison between the various approaches of the core entities it is helpful to
distinguish between what might be called framework provisions on RoO and the detailed
sector by sector or even product by product ‘rules’ for determining origin. The table below
sets out a typology of rules of origin.

% In order to reduce the work load this study has used Swiss tariff schedules as a proxy for EFTA as a whole.
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Table 7 Typology of rules of origin

Typology of RoOs (Kyoto Convention)

Coverage Primary criterion Secondary criterion Tertiary criterion Prohibitive |Liberalizing
Product-specifc  |Wholly obtained/produced X
Substantial Transformation  |Change in tariff classification (CT) Chapter (HS-2) (CTC) 2
Heading (HS-4) (CTH) 1
Sub-heading (HS-6) (CTS) 1
Item (HS-8-10) (CTI) 2
Exception attached to particular CT (ECT) X
Value Content (VC) Domestic/Regional Value Content (RVC) (min%)

Import Content (MC) (max%)

Value of Parts (max%)

Technical Requiorements (TR) X
Regime-wide De minimis rule (max%) X
Roll-up/Absorption Principle X
Cumulation Bilateral 1
Diagonal 2
Full 3
Drawback Provision X
Administration  |Certification Private self-certification X
Public (government sponsored) X

source: Garay and Lombaerde (Dec 2004)

The broad principles for determining rules of origin are that products are either wholly
obtained (in other words originate entirely from the exporting country) or undergo substantial
transformation in the exporting country in order to benefit from a preference. Over the years
‘substantial transformation’ is a principle that has been defined in different ways and there are
competing claims as to the best criteria. A change of tariff heading (CTH) is argued as being
simple and clear cut, but this is not necessarily the case. Detailed annexes to FTAs can define
rules of origin on the basis of 6 digit tariff headings or even higher, thus adding to
complexity. Using the lower digit tariff changes, i.e. at HS 2 or 4 can require significant
transformation hence resulting in the rules being relatively more restrictive. It is also argued
that value content (VC) is the most straight forward approach. This means that a set
percentage of value content must originate in the exporting country. The level can be set at
anything from 25 to 70 percent. Whilst simple on paper this method requires an audit trail in
order to calculate the value content resulting from work in the country claiming the preference
and as a result can be costly to apply and thus equally represent a restriction to trade. Less
costly to apply is perhaps the technical requirement criterion (TR), which requires a specific
production process to be carried out in the exporting country. Whilst it is easier to show
origin, such a criterion requires investment in specific productive capacity in the exporting
country and can therefore lead to the preferential agreement having a more distorting effect on
investment and trade. With no consensus on the best approach there has been a variation
across FTAs and even across different sectors and products within FTAs, thus creating the
spaghetti bowl effect.

Compliance with any of the various RoO can constitute an important cost and can approach
the cost of the MFN tariff producers would have to pay in the absence of a preference, so that
utilization of the preference is reduced. For example, a study by Herrin estimated that for
firms wishing to take advantage of preferences under the EFTA-EC FTAs, the administrative
and technical work needed to achieve compliance with the rules of origin added around 5
percent to production costs. Where there are tariff peaks, such as in textiles and clothing,
however, this option can be prohibitive so rules of origin can have a considerable effect.
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Textiles and clothing is also characterised by more complex RoO than normal (such as
sequential changes of tariff headings from yarn to thread, thread to cloth and cloth to clothing)
that have been used to provide strong incentives for preferential suppliers to use yarns and
fibres from the hub country — even if sourcing from this location is more expensive/ less
efficient.

Framework provisions also include the de minimis rules and cumulation. De minimis excludes
a set percentage of the value of a product from the calculation of origin and thus eases the
restrictiveness of origin rules. Cumulation allows products originating in a third country (C)
to be further processed or combined with products in a preferential country (B) so that the
combined product then qualifies for a (tariff) preference in the importing country (A).
Bilateral or diagonal cumulation can facilitate intra-regional trade. Bilateral cumulation
operates between two countries where an FTA contains a provision allowing them to
cumulate origin. This is the basic type of cumulation and is common to all origin
arrangements. Only originating products or materials can benefit from it. Diagonal
cumulation (as in the EuroMed agreements) operates between more than two countries
provided they have FTAs containing identical origin rules and provision for cumulation
between them. As with bilateral cumulation, only originating products or materials can benefit
from diagonal cumulation. Full cumulation dispenses with this requirement so that all goods,
including those that originate outside of any preferential agreement can be included in a
product, provided all working or processing required to confer origin status is carried out in
the exporting country (B).

One final framework issue is that of the method for certification of rules of origin. Here the
options are private self-certification or public/government sponsored. It is generally assumed
that public/government sponsored certification is more time consuming than private self-
certification.

3.2.2 Comparison of Approaches

As there are no agreed detailed RoO for preferential agreements the focus of this section will
be on a comparison of the various approaches. Rather than a ‘spaghetti bow!’ of different
rules, there are in fact three dominant models for rules of origin; the NAFTA model, the
PanEuro model and what has been called the Asia/Indian Ocean model. The NAFTA model is
used by the US in its FTAs and has also found fairly wide general application in the western
hemisphere. The PanEuro approach has emerged from the standardisation of the various rules
of origin used by the EU in its preferential agreements and is used by the EU and EFTA in
their FTAs. Both the NAFTA and PanEuro approaches are complex, making use of a range of
different criteria (see table 8 below). As a result they are seen to be the more ‘restrictive’ of
trade than simpler systems. The Asian/Indian Ocean is used by Japan, Singapore as well as
most developing countries in its more simple formats. This approach makes extensive use of
value content.
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Table 8 Comprehensive regime typology for rules of origin

Regimes Selectivity CTC |CTH |CTS |CTI ECT |VC TR | Application Admin Cum De
Minimis
Pan Euro SS X X+ X EU and EFTA Pub or Bilat 10%
Agreements Priv Diag
NAFTA SS X X X X X X++ X US FTAs and Priv Bilat 7%
those western
hemisphere
USA- AB v Y, v X+++ X Priv Bilat 10%
Bahrain/Jordan/
Morocco
Asian AB v X+++ Pub Bilat. | 10%
Japan-Mexico SS X X X X++ % Pub Bilat 10%
Japan-Malaysia SS X X X X++++ v Pub Bilat 10%
Singapore-Korea SS X X X X+++++ v Pub Bilat 10%
Singapore-Jordan AB X++++++ X Pub Bilat 10%

CTC change of tariff heading at HS 2 level
CTH change at HS 4 level

CTI change at HS 6 level

CTS change at HS 8 level

ECT exceptions for particular products

SS = sector specific X++++ = RVC 45-55%

AB = across the board X+++++ = RVC 45-55%

X =used extensively X++++++ = RVC 35%

v = less used Pub = certification predominantly by customs/public bodies
X+ = MC 30-50%, ex works Priv = certification by private agents including exporter
X++ = RVC 50-60% (60 FOB, 50 cost prod.) Cum = cumulation (bilat=bilateral; diag=diagonal; f=full)
X+++ = MC 30-70%; RVC 25-35% De Min = de minimis rule

Source: Garay and Lombaerde, Dec 2004. Based on Estevadeordal and Suominen (2003a)
See annex 3.2.1 to 3.2.5 for more details on the various rules of origin regimes.
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3.2.3 NAFTA

The NAFTA contains some of the most complex RoO. As the chart above shows this uses the
full range of criteria. Some 70 percent of products use multiple criteria (families) for defining
origin. Change of tariff heading at HS 4 level is used for 45 percent of all products, but in
only 17 percent of products is CHT the only criteria. In 17 percent there is one other criterion
and in 7 percent even two other criteria. The more restrictive change of tariff heading at the 2
digit level (CHC) criterion is used in 42 percent of cases (for 25 percent of products by itself).
The HS 8 level is used for change of tariff rules in just 6 percent of cases. Value content (of
50 or 60 percent) is used in 30 percent of cases and technical requirements in 43 percent of
cases. There are also specific RoO for sensitive products such as textiles and clothing in
particular. Here NAFTA uses the infamous yard forward rule mentioned above, which in
effect provides a captive market for US producers of textiles. (Cadot, 2004)

The NAFTA approach as used by the US provides for a 7 percent de minimis rule, bilateral
cumulation and roll up and duty drawback is precluded five years after the agreement. Duty
drawback exclusion is considered trade restrictive because exporters are prevented from
recouping tariffs paid for foreign materials that are subsequently used in products being
exported to the partner country. Rules of origin are issued through self certification by
producers or exporters.

The US approach to RoO with Bahrain is simpler in that it makes use of a 35 percent VC rule
for most products. For developing countries the costs of complying with such a rule may still
be significant, but the RoO are not based on complex combinations of rules. The exception is
again sensitive products, such as textiles and clothing where the yarn forward rule is again
applied. As Bahrain has little domestic production of yarn or cloth this means almost all the
cloth is purchased in the US. In the case of Bahrain there is a Tariff Preference Level (TPL)
which in effect excludes a specified volume of cloth from the yarn forward RoO, thus
providing some limited flexibility. See annex 3.2.4 for details of the detailed rules of origin
for sensitive sectors in a range of FTAs.

The approach to RoO in the US - Jordan and US — Morocco agreements is essentially the
same as for US Bahrain with a 35 percent value content, but specific rules for sensitive
sectors such as textiles and clothing. In the case of Morocco the TPL has to be phased out
after 10 years so that it appears to be even more restrictive than US Bahrain. The scale of the
TPL is in any case limited and is equivalent to only about 1 percent of the US exports of cloth
and yarn to Morocco.

The NAFTA administrative approach uses self-certification by exporting countries.
Certificates of origin are issued directly by producers or exporters (private law). If there are
questions as to the validity of the certificate than partner officials (private sector) can make
inspections in the host country. The NAFTA Certificate of Origin for a product is valid for a
whole year, which facilitates trade and reduces transaction costs and is considered to be a
much simpler and more efficient approach than other models.

3.2.4 The EU and EFTA

The PanEuro approach dates from 1997 when the EU standardised the rules used for its
various preferential agreements with the EEA, Switzerland and the accession states in central
and Eastern Europe. In 2003 it was agreed to apply the PanEuro approach to the whole of the
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Euro-Med region in an attempt to promote intra-regional trade. The PanEuro approach forms
the basis of the EU’s RoO in its subsequent FTAs.

While harmonised across the various EU (and EFTA) agreements the PanEuro system is still
complex. In 60 percent of cases it uses CTH (HS 4 level change of tariff heading) but in 25
percent percent of cases there is also a value content criterion. Some 20 percent of products
require technical requirements. As in NAFTA, the restrictiveness of certain rules of origin
criteria is mitigated by an either/or option. This means that exporters can choose between two
different criteria to confer origin status.

The PanEuro framework provides for a 10 percent de minimis rule, but there are exclusions to
this in particular for textiles and clothing. Full cumulation applies to the EEA. Bilateral
cumulation and diagonal cumulation are also applied. With diagonal cumulation products
from, for example, Morocco can count products originating in Algeria or Tunisia when origin
rules are applied. This is intended to assist in promoting intra regional trade between the EU’s
Euro-Med partners. This still requires all the countries to prove originating status using the
PanEuro rules.

There are two options for administration of RoO under the PanEuro system. Certificates of
origin can be issued by a competent agency (e.g. chamber of commerce) or by an invoice
declaration for approved exporters with a recognized record of good administration. But the
importer is liable for any false declaration or incorrect certification and must pay the full tariff
unless any irregularity is corrected within 30 days.

The specific agreements considered in the study all illustrate the progressive application of
the PanEuro model to EU FTAs. This holds for the EU — Mexico agreement as for the
EuroMed agreements. There are however, exceptions to this pattern in the sensitive sectors
such as textiles in trade with Mexico where two alternative approaches to rules of origin are
applicable.

In terms of future agreements the European Commission is in the middle of a reform of
preferential rules of origin with the aim of simplifying them for developing countries. The
proposals envisage a move to a purely value content (VC) approach based on ex factor prices
rather than the more costly to administer net production cost basis and supported only by a list
of insufficient working or processing operations. (European Commission 2005) The level of
value content is still to be set, but the European Commission has proposed 45 percent for the
GSP and 35 percent for the Everything But Arms programme for least developed countries.
Estimates by the Commission puts the existing rules at the equivalent of 60 percent of value
content. The Economic Partnership Agreements (EPAs) will continue to use the RoO as
defined in Cotonou, due to the lack of time, but the Commission paper envisages that these
will also convert to a pure value content system. If these reforms are introduced it will mean
the EU maintaining two regimes, the PanEuro regime and the more simple regime for
developing countries.

The EFTA FTAs largely follow the PanEuro model in RoO. This is the case for the European
region and for the EuroMed. The framework provisions for EFTA- Mexico and EFTA Korea
are also more or less the same as the PanEuro approach, but with a number of specific
changes. First, the EFTA states negotiate agriculture (HS Chapters 1-24) separately and thus
determine their own rules of origin for these sectors. For the most part the restrictive wholly
obtained rule is applied. For Chapter 82-92 that were negotiated by EFTA as a group there are
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also complex rules of origin, suggesting a restrictive use of RoO. For the other chapters the
EFTA offers a choice between CTH and VC (at 50 percent) for the EFTA Mexico and EFTA
Korea FTAs. One area in which the EFTA FTAs are simpler than the PanEuro model is that
outside of the EuroMed region EFTA importing authorities accept exporter declarations rather
than using the Euro.1 procedure.

3.2.5 Japan

In general, Japan Economic Partnership Agreements usually combine a CTH and a value
content test in RoO for processed and manufactured goods. Value content differs according to
the partner (RVC 50 percent for Mexico and RVC 60 percent for Singapore in most chapters).
The nature and thus restrictiveness of the RoO appear to depend on the economic capabilities
of the partner. For example, Chapter 24 (tobacco) of the Japan-Mexico FTA specifies a 70
percent RVC and does not allow cumulation - a result of pressure from domestic lobbying
interests — compared to 60 percent RCV and cumulation with Singapore. Chapter 86
(transport equipment) specifies CTH plus a 65 percent RCV for road vehicles in the Japan-
Mexico FTA, but only a CTH rule for Singapore. Clothing (Ch 61-62), however, is more
restrictive in the Singapore agreement as it requires a CTH + 60 percent RVC, as opposed to
only CTH with Mexico. Japan does not provide for alternative (either/or) methods for proving
origin.

Japan tends to use official administrative procedures meaning that an exporter can only
validate a consignment once it has been approved by the relevant governmental authority,
which tends to add to costs. In the Japan — Mexico FTA certificates of origin have to be
issued by the competent governmental authority or its designees in the exporting country. If
there is doubt as to the accuracy of the origin claim the importing authority may request a
verification visit to the exporting country. This is similar to the NAFTA model (verification
visits — although they are conducted privately), whereas the Pan-Euro model does not allow
for such verification visits.

3.2.6 Singapore

In general, the Singapore RoO regimes differ dramatically across Singaporean PTAs with
very comprehensive (almost 300 pages) of product specific rules with the USA (NAFTA
rules), more simple and flexible RoO with Asian partners (making greater use of VC) and
Pan-Euro type rules with the EFTA States (mainly specifying maximum non-originating
content rules and TR rules with CTH). VC rules vary across agreements: 45 percent or 35
percent for USA, 35 percent for Jordan, 45 percent in general for Asian partners, and 50
percent VC maximum with EFTA.

Singapore is an example of a country that has very diffuse RoOs with virtually no RoO
harmonization, even with Australia and New Zealand. This could increase costs of
compliance for exporters/importers. For example, the Singapore — Korea FTA uses RVC
(regional value content) of approximately 45-55 percent for selected sectors (55 percent for
Chapters 38, 60-62, 84-87). The TR rule is used only under Chapters 60-62. There is a special
consideration for outward processing, important in the case of Singapore, provided that the
MC of the good does not exceed 40 percent; the RVC is at least 45 percent.
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Administratively, Certificates of Origin are public. This means that when claiming preference
tariff treatment, an importer of a product has to produce a Certificate of Origin issued by the
exporting Customs Authority to prove origin.

The Asian approach initially used by Japan and Singapore was characterised by a relatively
simple across the board criterion, usually a value content criterion, although the value content
criterion tends to be rather higher than the NAFTA and PanEuro levels. See table 8. This is
the approach that also tends to be applied by most developing countries. However, recent
FTAs concluded by Japan and Singapore suggest that as trade agreements become more
complex so do the rules of origin.

In terms of framework rules the Asian model tends not to provide for de minimis and customs
authorities tend to require a certificate of origin issued by the customs authority of the
exporting country. This is less flexible than the approach used by the PaEuro and especially
the NAFTA models.

3.2.7 Conclusions

There are three main models for rules of origin, the NAFTA model, the PanEuro model and a
more diffuse Asian model. The NAFTA and PanEuro models are both complex regimes that
make use of all the main criteria for determining rules, so that rules vary from product to
product. With the harmonisation of the EU rules there is at least now generally uniformity
across the various agreements. Singapore and to a lesser degree Japan still have different rules
of origin for different FTAs, even if the basis for the Asian model for RoO is on paper more
straightforward in that it is based on value content.

In addition each of the main ‘core entities’ have varied their approach to rules of origin in
order to address criticism from developing countries concerning the complexity of the rules.
Thus the US uses a simple value content approach to RoO in its FTAs with Morocco and
other developing countries, but still retains the protection afforded to sensitive sectors, such as
textiles by requiring more detailed rules. The EU is also considering introducing simplified
value content rules for its preferential agreements with developing countries.

The expectation must therefore be that there will be a form of two tier system in which FTAs
involving relatively developed economies will make use of the NAFTA, PanEuro or Asian
models while FTAs involving developing countries will use a simplified value content based
system of rules of origin.

Rules of origin have clearly been shaped by protectionist interest that have sought to ensure
that increased import competition due to tariff liberalisation has been qualified by complex
rules of origin in the case of preferential tariff reductions. In some cases one could argue that
rules of origin are even used as a means of creating artificial benefits for producers by
establishing what are effectively captive markets. Textiles is probably the best example of
this.

62



3.3 COMMERCIAL INSTRUMENTS
3.3.1 Introduction

This section examines the treatment in FTAs of commercial instruments: safeguards, anti-
dumping measures, state-aids, and subsidies and countervailing measures. In the trading
system more broadly, the tightening in the Uruguay Round of provisions relating to the use of
safeguards has led to fears that anti-dumping would become the trade remedy of choice. This
makes the treatment of anti-dumping in FTAs of particular interest.

Competition policy is closely associated with trade remedies insofar as some parties to
preferential agreements have agreed to forgo anti-dumping action against each other and
rather rely on competition policy to monitor and discipline dumping. Similarly, there is scope
for agreement on anti-subsidy rules in the framework of competition policy as an alternative
to countervailing duties. It is appropriate to recall, therefore, that there are broadly two
approaches to competition policy in regional trade agreements: those that contain general
obligations to take action against anti-competitive business conduct (for example, a
requirement to adopt a domestic competition law without setting out the specific provisions
the law should contain) and those that call for more explicit coordination of specific
competition standards and rules. As a general rule, most of the agreements containing
substantive provisions addressing anti-competitive behaviour have been concluded by the EU.
On the other hand, agreements that focus more on general obligations have been concluded in
the Americas, or involve a North or South American Party (Solano and Sennekamp, 2006).

3.3.2 United States

US agreements tend to have tighter disciplines on the use of safeguard measures (SGM) than
are found in the WTO. Whereas the WTO limits the use of SGM to 4 years (8-10 years for
developing countries), in US agreements the limit ranges from 2 years (US-Singapore, 2003;
US-Peru, 2005; US-Oman, 2006) to 3 years (NAFTA, 1994; US-Chile, 2003; US-Morocco,
2006; US-Bahrain, 2006), with no re-application possible on the same product. The US-Chile
agreement also provides that on the termination of the safeguard, the rate of duty shall not be
higher than the rate that would have been in effect one year after the initiation of the measure
according to the agreed tariff schedule. US-Peru provides that tariff rate quotas or quantitative
restrictions are not considered as permissible safeguard measures.

A number of US agreements also include provisions relating to competition policy (US-
Singapore, US-Chile, US-Peru). Though it cannot be assumed that this is a precursor to the
elimination of anti-dumping action between the signatories. And the more recent agreements
with Morocco, Bahrain and Oman do not include competition provisions.

In NAFTA, each party reserves the right to apply its anti-dumping law and countervailing
duty law to goods imported from the territory of any other party. Art. 1904 provides each
party with the right to replace judicial review of final anti-dumping or countervailing duty
determinations by a bi-national panel review. As to global safeguard action, Art.802
establishes that when a country that is a party to NAFTA takes a safeguard action, its NAFTA
partners shall be excluded from the action, except where their exports of the good in question
(a) account for ‘a substantial share’ of imports (among the top 5 suppliers) and (b) contribute
importantly to a serious injury or threat thereof. Art.1501, 1502 and 1503 only state the
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importance of cooperation and coordination among competent authorities to further effective
competition law enforcement.

NAFTA'’s subsidies disciplines correspond to those of the WTO, with the exception of export
subsidies in the agricultural sector. Members may adopt or maintain an export subsidy for an
agricultural product exported to another member where there is an express agreement with the
importing country.

3.3.3 European Union

In EU-Mexico, SGM are limited to 1 and a maximum of 3 years, no reapplication is possible
on the same product and compensation for SGM needs to be offered prior to its adoption. The
agreement with Chile states that the WTO Agreement on Safeguards is applicable between
the parties but that the provisions only apply when a party has a substantial interest as an
exporter of the product concerned (the party must be among the five largest suppliers of the
imported product during the most recent 3 year period). In EU-Egypt, tariff rate quotas and
quantitative restrictions are excluded as permissible safeguard measures.

All the EU agreements examined contain provisions on competition policy, though again
without any presumption that this will facilitate the elimination of anti-dumping action among
the parties. In the case of the EU-Morocco agreement, explicit reference is made to core EU
legislation dealing with competition and state aid. The direct reference to EU law signifies
that Morocco will import EU law where it concerns competition or state aid that could touch
upon trade with the EU, in a timeframe of 5 years after the agreement entered into force.

3.34 EFTA

All of the EFTA agreements examined provide for a limited period for the application of
SGM of one year with a maximum of 3. EFTA-Morocco excludes tariff rate quotas and
quantitative restrictions as permissible safeguards. In EFTA-Mexico and EFTA-Singapore
compensation for SGM needs to be offered prior to its adoption. In EFTA-Korea no
reapplication of SGM on the same product is possible, and in EFTA-Chile and EFTA-
Singapore, reapplication is not possible for 5 years. In EFTA-Korea (2006), the parties are to
review the bilateral safeguard mechanism to determine whether it is still needed.

All the EFTA agreements examined contain provisions dealing with competition policy, and
the three more recent agreements (with Singapore, Chile and Korea) all foresee the abolition
of anti-dumping measures between the parties.

3.3.5 Japan

In all of the Japanese agreements examined, SGM have a limited duration: 1 and a maximum
of 3 years in Japan-Singapore; 3 and a maximum of 4 years in Japan Mexico; and 4 and a
maximum of 5 years in Japan-Malaysia. In the agreements with Malaysia and Singapore,
tariff rate quotas and quantitative restrictions are not considered permissible safeguard
measures. Japan-Mexico and Japan-Malaysia provide for the phasing out of SGM within 10
years, and the parties are allowed 60 days of consultation before the adoption of SGM,
compared with 30 days in the WTO. All three agreements include provisions on competition

policy.
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3.3.6 Singapore

In Singapore-Korea, SGM are limited to 2 years and a maximum of 4. In Singapore-Jordan,
tariff rate quotas and quantitative restrictions are not permissible safeguards, SGM may not be
reapplied on the same product and the phasing out of SGM is envisaged within 15 years.

Both agreements contain provisions on competition policy and more precise criteria for the
application of anti-dumping action than are found in the WTO; when anti-dumping margins
are established on the weighted average basis, all individual margins, whether positive or
negative, should be counted towards the average (Art. 6.2.3(a)). This contrasts with the
practice of many countries in the WTO, including the United States, of ‘zeroing’(ie, excluding
cases where the domestic price is lower than the export price) a practice which has recently
been the subject of dispute settlement. On 9 January, 2007, the WTO Appellate Body ruled
that the US methodology of zeroing for calculating anti-dumping duties, which had been
challenged by Japan, was incompatible with multilateral trade rules.

In this section, the provision which foresees the substitution of anti-dumping action with the
application of competition policy has been characterised as WTO-plus. This provision,
however, is an illustration of the point that “WTO-plus” does not necessarily mean “better”.
The practice of partners to a preferential agreement undertaking not to anti-dump one another
when they continue to take anti-dumping action against third parties is arguably
discriminatory, even though, within the preferential agreement resort to trade remedies has
been disciplined.

3.3.7 Conclusions

Asymmetric Provisions: EU agreements provide two examples of asymmetric treatment in
favour of the less advanced party. In EU-Egypt, the competition provisions are less stringent
for Egypt, with a longer transition period. In EU-Morocco, it is provided that in the transition
period during which state aid is phased out, Morocco will be treated in the same way as those
areas of the Community identified as suffering economic hardship. Hence the agreement
allows for aid, during the transition period, to promote the economic development of areas
where the standard of living is abnormally low. De facto, most state aid in Morocco is
therefore deemed compatible with the agreement. There are similar provisions in all the
EuroMed agreements. Notwithstanding these provisions, it cannot be concluded that
asymmetric treatment is an unvarying feature of EU agreements: as noted, provisions limiting
the use of SGM are tougher than in the WTO, and in the agreement with Morocco, that
country is required to adopt EU competition policy.

In EFTA-Morocco, under Art. 21, Morocco may apply increased customs duties to protect its
infant industries, or certain sectors undergoing restructuring or facing serious difficulties,
particularly where these difficulties produce important social problems. This is similar to the
EU agreement and appears to be general for the EuroMed partners of the EU and EFTA]

No significant asymmetric provisions relating to trade remedies have been identified in the
agreements of the United States, Japan or Singapore.

Policy Trends: Provisions in FTAs dealing with trade remedies reflect two potential

tendencies (OECD, 2003). On the one hand, border barriers between parties have been
reduced below MFN levels, which could give rise to fears of an increased resort to
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contingency measures. At the same time, the objective of deeper integration may obviate the
need or lead members to forgo, or limit the scope of, contingency measures. On the basis of
the present study, the latter trend seems to have prevailed. The agreements examined
commonly provide for stricter provisions (limiting the use of contingency measures) than
those provided for under the WTO rules.

On the basis of the observations in this present study, two trends might be expected to
develop:

e Greater resort to competition policy provisions, assuming this remains outside the
ambit of the DDA, including, in some cases, to address concerns about dumping.

e Adoption of an approach to ’averaging out’ in anti-dumping actions similar to that of
Singapore, in light of the recent DSM finding in the WTO.

One pointer to possible future trends may come from negotiations between the EU and Korea.
Seoul has asked the EU, in the framework of the RTA, to ease anti-dumping rules and to
reduce countervailing duties (Bridges, Vol.11, Number 17). This of course will only be a
pointer if the EU responds. A major aim of Canada in NAFTA was to ease administrative
protection measures on the part of the US, but that did not lead anywhere.

Links to Domestic Policies: The clearest link to domestic policy arises in the case of the EU
and the requirement in the agreement with Morocco that — consistent with the pursuit of
policy harmonisation - Morocco should comply with EU competition law and practice.

Differences in Approaches: There are no major differences in the approach of the Core
Entities. On the contrary, there is a considerable degree of similarity in approach and a
tendency for countries to copy from each other — notably, Japan and Singapore from the US
and EFTA from the EU.

e US FTAs show a clear tendency to a blueprint application. The agreements with
Oman, Bahrain and Morocco are very similar in their provisions. The same is true of
US-Peru and US-Chile.

e The EU-Morocco demonstrates the EU’s ambition to spread its ‘normative’ influence
by the way in which competition is treated. This, however, is not a constant tendency
in EU agreements.

e EFTA is distinguished from the other Core Entities by providing for the replacement
of anti-dumping action with competition policy.

e While Singapore is differentiated by the approach to AD reform, this is again not a
constant tendency.
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3.4 TECHNICAL BARRIERS TO TRADE AND SANITARY AND PHYTOSANTITARY
MEASURES

3.4.1 Introduction

The TBT and SPS provisions of the FTAs studied are not significantly WTO — plus. In almost
all cases the FTAs reaffirm the existing WTO obligations under the TBT and SPS
Agreements negotiated during the Uruguay Round. See the provisions on TBTs and SPS in
the excel spread sheets annexes 3.4.1 to 3.4.10. Although remaining within the letter - and in
most cases the spirit - of the WTO agreements many of the FTAs elaborate on the TBT and
SPS provisions, such as in the area of more explicit transparency provisions and more detail
on how principles set out in the WTO agreements, such as mutual recognition, equivalence
and harmonisation of international standards, should be applied. This is also the case with
regard to the co-operation measures in the various FTAs, which are often more extensive than
is possible within the WTO. There are also bilateral or regional institutions established that
promote cooperation, implementation and provide a venue for conciliation and dispute
settlement.

The general trend is for all FTAs to include provisions on TBT and SPS and for these to
become more comprehensive and sophisticated,*® but that these are only WTO plus in terms
of pushing forward faster with the application of the approach envisaged in the WTO. The
WTO TBT and SPS agreements do, however, leave a good deal of scope for divergent
approaches. For example, the WTO TBT Agreement envisages the use of international
standards, mutual recognition and equivalence. This reflects a lack of fundamental consensus
on how to address TBTs as is shown in the divergence between, for example the North
American and the European approaches (see below). Equally, the SPS agreement is being
interpreted by the US and EU rather differently on issues such as the use of precaution. Thus
the FTAs, whilst reaffirming the rights and obligations of parties under the WTO agreements
do reflect rather different views on how these should be interpreted and applied. This is good
in the sense that the WTO rules are broad enough to encompass these variations, but the down
side is that differences in application can, over time, result in divergence. Having said this the
FTAs negotiated by the core entities included in the study are complementary to the aims of
the WTO in facilitating trade by containing or removing TBTs and ensuring SPS measures are
not unjustified restrictions to trade.

Asymmetry measures in the TBT and SPS field take the form of technical co-operation and
assistance. The trend towards more sophisticated provisions implies greater capacity and
compliance costs for developing countries. The core entities considered therefore all provide
technical assistance, including financial support to help developing country FTA partners
meet the requirements in terms of compliance with standards and technical regulation, testing
and certification. The study did not find any cases of the acceptance of lower standards being
incorporated into the FTAs themselves.

The link between domestic policy and FTAs goes both ways. On the one hand, consumer
pressure for higher standards of — in particular food — safety has been a major factor driving
the greater sophistication of TBT and SPS agreements. On the other hand, FTAs have

* Only FTAs with the Gulf of Middle Eastern states tend to exclude TBT and SPS measures. For example, the
EU — GCC agreement has nothing on TBT, nor do US and Singaporian agreements with Jordan. This contrasts
with Israel which has fairly highly developed provisions in its FTAs. This suggests that inclusion of TBT and
SPS rules and their degree of sophistication correlates with the degree of development. (OECD, 2007)
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probably contributed to the development of greater sophistication and better regulatory
practices at the national level. This occurs as countries recognize the need for more domestic
capacity in standards and conformance assessment in order to ensure access to export
markets. The technical assistance measures offered by FTAs has also directly contributed to
increase capacity.

As noted above virtually all the FTAs considered reaffirm conformance with the WTO rules.
This is consistent with findings of other studies.®* But there are clearly differences between
the core entities on which of the various options available under the WTO rules is the
preferred approach. The EU and also to a very large extent EFTA, place rather more emphasis
on the use of agreed international standards, with centralised systems of accreditation for
conformance assistance in order to facilitate mutual recognition (of conformance assessment)
and relatively elaborate institutional arrangements to promote cooperation and deal with
disputes. The US stresses the more general use of equivalence (unilateral recognition rather
than mutual agreements) with safeguards to inhibit the use of the discretion not to recognize
equivalence. For example, regulators must say why if they do not recognize equivalence.
Rather than sophisticated institutional rules, the US emphasizes the rights of legal persons
from FTA partners to be involved in national standards setting or regulatory processes and the
use of individual ‘coordinators’ to deal with dispute rather than committees.

Japan and Singapore appear to follow a pragmatic line of offering a range of options in their
FTAs. Again it is a question of emphasis here between the more institutional approach of the
Europeans and the more organic approach envisaged by the Americans. Japan tends to be
rather closer to the US approach, in that its FTAs adopt the equivalence concept with
competent bodies in the importing country being required to state why they have not accepted
equivalence. But both Japan and Singapore have sophisticated and centralised domestic
systems that promote agreed international standards and verification and monitoring of
conformance assessment. In the case of Singaporian FTAs the level of sophistication varies
with the level of development of the partner country but is also in part a pragmatic desire to
offer its FTA partners the option of the institutional or organic approach.®

3.4.2 Technical Barriers to Trade

This section discusses the various policies of the core entities in a little more detail. See
annexes 3.4.1 to 3.4.5 for a graphical comparison of the various TBT provisions.

3.4.2.1 The United States

The US FTAs include provisions that reaffirm the parties’ rights under the TBT agreement
(e.g Art 903 NAFTA) including therefore the national treatment provisions for technical
regulations and conformance assessment. In terms of coverage US FTAs tend to focus on
mandatory regulations at the level of the (federal) government. VVoluntary standards-making is
seen as something for the market and compliance with TBT rules at sub-central/federal
government level is based on best endeavours.

%! See for example, for TBT rules OECD Bilateral and regional trade agreements: an analysis of provisions
regarding technical barriers to trade TAD/TC/WP(2007)12 and Piermartini R. and Budetta, M. A Mapping of
regional rules on technical barriers to trade, preliminary draft for the Inter-American Development Bank and
World Bank Meeting in Washington DC 26-27 July 2006

% Chile is an analogous case in that it includes harmonisation to international standards, mutual recognition and
equivalence in the TBT rules it has agreed with the EU and US.
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In terms of transparency US FTAS require the parties to provide prior notification of any new
regulatory measure.®® As the US has only a weak central standards making system in ANSI,
the range of private standards making bodies are not bound to such transparency rules (unless
they have signed the Code of Conduct in of the WTO TBT Agreement). US FTAS provide
that (legal) persons should be treated no less favourably than nationals when it comes to
consultation in regulatory and standards making. This goes beyond the WTO’s TBT
requirements and was included in NAFTA and confirmed in US-Chile and US-Morocco
agreements.

In terms of ‘substantive measures’ the US FTAs oblige parties to use international standards
(Art 905 of NAFTA) (again this is unlikely to apply to private standards bodies), but like the
WTO TBT text NAFTA provides considerable scope not to adopt such standards, if these are
seen to be ineffective or inappropriate. Given the general antipathy towards agreed
international standards on the part of the US, such measures cannot be expected to result in
much pressure for more effective international standards.

The US emphasizes what might be called an ‘organic’ approach to TBTs. The aim is for
exports from one party to be treated as equivalent by the competent bodies in the importing
country. (Art 906.4 of NAFTA for example). The competent body in the importing country
retains discretion to reject equivalence, but must then explain why. The approach to
conformance assessment (Art 906.6 NAFTA) also applies the same approach. This approach
is organic in that the expectation is that equivalence will be achieved through the general
application of best practice and dialogue without significant institutional provisions. The US
expects its FTA partners to follow a similar approach, as illustrated by the US-Chile (and US-
Singapore agreements). As a result Chile and Singapore have included the option of
equivalence in their other agreements, such as the Trans-Pacific Strategic Economic
Partnership agreement of November 2006. **

Taking a broader view the US does not preclude mutual recognition or regional harmonisation
of standards. It has been supportive of the mutual recognition framework in APEC, which has
resulted in a number of sector agreements and NAFTA set up a number of sector
standardisation committees. Equally the US, or the relevant professional bodies, has signed a
range of mutual recognition agreements in specific sectors, including six with the EU
(although only three were implemented) and MRAs on wine with Chile, Australia and New
Zealand (agreement on mutual acceptance of oenological practices, 2003).

The US FTAs include provision for co-operation, technical assistance and information
exchange on TBT issues. As with the other core entities this benefits the less developed
partner, but also provides a means of promoting ones own standards. The US generally spends
less on such support than the EU or Japan (only $3.4m between 2001 and 2005 compared to
$29 m for the EU and $9.6m for Japan).*® Generally speaking the US FTAs have weaker
bilateral institutional machinery for cooperation than the EU or other core entities. In recent

* In line with the TBT agreement this is only binding for the Federal Government, the US is obliged to make
‘best endeavours’ to ensure that state level government conform. In general only mandatory regulations are
covered under the WTO. The various private standards making bodies are not bound to provide such naotice.

* The EU — Chile agreement provides a choice between mutual recognition and equivalence as the means of
addressing TBTSs.

* http://tcbdb.wto.org cited in OECD 2007 pg 20
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FTAs there has been a shift towards establishing ‘TBT coordinators’ (e.g US Morocco Art 7.7
and Annex 7a and the same articles in US-Bahrain) in each of the parties to deal with
disputes, rather than establishing joint committees. This reflects a preference for a lighter
institutional framework compared to the EU, for example, which generally establishes a
specific Joint Committee for TBT (and SPS) in addition to any general Association Council.

3.4.2.2 The European Union

Whilst the internal EU regime for TBT covers all levels of government, its FTAs tend to be
equivalent with WTO coverage and thus limited to central government. The EU FTAs also
reaffirm rights and obligations under the TBT agreement. In terms of transparency the EU
FTAs are consistent with the TBT agreement.

On substantive measures the EU has been rather unambitious in its FTAs compared to the
comprehensive approach to TBTs adopted within the EU. In FTAs with its near neighbours in
North Africa the EU has been content with a general objective of harmonisation to the
European standards and practice. This is set out in a short statement of aims that will require
considerable time and effort to achieve. (Art 40 EU - Morocco 1996) When the
circumstances are right this would lead to mutual recognition agreements (Art 40 (2) EU —
Morocco). The EU is seeking to negotiation a recognition agreement with Morocco for
industrial products (in the first instance electrical goods, machinery and construction
equipment). Given the level of development of such countries it will be some time before
circumstances are right for extensive MRAs.

More surprisingly perhaps is the relative weakness of the TBT provisions in the EU — Chile
agreement, which is in other respects seen to be a ‘model’ for future EU FTAs. This offers
little more than a menu of various possible approaches, including the promotion of regional
and international standards, mutual recognition and equivalence. (Art 87 EU — Chile) The
general lack of provisions in the FTA has however not stopped the EU negotiating a mutual
recognition agreement with Chile on wines in 2003.

The EU promotes technical cooperation in the field of TBT issues. Indeed, the impact of
FTAs in the field of TBTs will largely depend on how the various special joint committees
that are established work. For example, the Special Committee on Technical Regulations,
Standards and Conformance Assessment set up with Chile (Art 88) has the task of developing
a work programme for the TBT field. With ASEAN the EU has negotiated TREATI, which
has as one of its central features cooperation in the development of TBT and SPS measures.

Finally, the EU approach to enforcement has been to use the joint committees for TBT
measures for consultation and conciliation.

3423 EFTA

The EFTA approach to TBTs has been very similar to that of the EU. Like the EU and other
FTAs the EFTA agreements reaffirm the rights and obligations under the TBT Agreement (eg
Art 2.8 EFTA Korea). The more developed status of Korea provided scope for more specific
aims of promoting mutual recognition of products tested by conformance assessment bodies
that have been accredited in accordance with the relevant guidelines of the International
Standards Organisation (1SO) and the International Electrotechnical Commission (IEC).
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3.4.2.4 Japan

The Japan — Malaysia FTA provides an illustration of the Japanese approach to TBT
provisions in FTAs. Again this reaffirms the rights and obligations of the parties under the
existing WTO TBT Agreement (Articles 59-67). There then follow a number of options for
dealing with TBTs including the use of equivalence, harmonization and/or mutual
recognition. Equivalence as applied here is very similar to the US usage, with importing
regulators obliged to explain when they do not accept equivalence. Mutual recognition is a
general aim with either party able to initiate negotiation of specific (sector by sector) mutual
recognition agreement. A subcommittee is established to promote the application of the TBT
provisions and the various forms of cooperation envisaged that include exchanges of experts,
promotion of strengthened capacity in certification and testing etc. The Japan-Malaysia
agreement like other Japanese FTAs excludes TBT provisions from the bilateral dispute
settlement provisions.

3.4.2.5 Singapore

All the FTAs concluded by Singapore include provisions on TBT, with the exception of
Singapore Jordan. Singapore is also actively engaged in TBT work in ASEAN, APEC and
TREATI. In almost all respects the Singaporian domestic institutional capacity in terms of
standards making, certification, accreditation and the ability to negotiate TBT provisions
matches that of the OECD countries.

As with the other core entities Singapore’s FTAs reaffirm TBT rules and generally provide
effective transparency measures that contribute to the effective application of the WTO rules
on transparency.

On substance Singaporian FTAs and its engagement in regional arrangements cover the whole
range of policy options. For example, ASEAN as well as the bilateral agreements with New
Zealand, Korea and the TPSEPA all stress the need for the use of harmonised international
standards. Within AFTA (ASEAN) Singapore is involved in an approach that focuses on
harmonisation of essential safety requirements, that is initially focusing on electrical
equipment cosmetics, pharmaceutical products and foods. This approach emulates the EU
approach. Within APEC it is involved in negotiating MRAS, and has even negotiated one
MRA with India. In its FTA with Korea, Singapore has negotiated provisions on regulations,
verification and monitoring of conformance assessment that represent a fairly centralised
approach. On the other hand the FTA with the US adopts the more organic approach based on
equivalence.

In terms of co-operation Singapore with its strong domestic capacity provides technical
assistance to the more developing members of ASEAN through the ASEAN Consultative
Committee on Standards and Quality and is active in APEC. Enforcement of the TBT
provisions tends to be through bilateral committees for TBT. In the case of ASEAN these
exist at a sector level. In the FTA with the US there is no separate committee for TBT, but a
‘coordinator’ in each party to resolve disputes following the US approach.

In short Singapore appears to be able and willing to gear the structure of its TBT provisions to
the desires and requirements of its FTA partner. In the case of Korea and ASEAN there are
quite centralised provisions, whereas with the US it has accommodated the more organic
approach of the USA.
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3.4.3 Sanitary and Phytosanitary Measures
3.4.3.1 Introduction

The approach to sanitary and phytosanitary measures in FTAs is broadly similar to that
adopted in the TBT provisions of such agreements. For the most part the FTAs refer to the
existing WTO SPS Agreement of 1994 and reaffirm the rights and obligations of the parties
under this agreement. The 1994 SPS Agreement constitutes an attempt to strike a balance
between the right to protect human, animal and plant health on the one hand, and a desire to
facilitate trade in food and animal and plant products on the other. Thus the SPS Agreement
grants rights to take action to protect health and food safety but only when these are necessary
and when the measures are supported by scientific evidence (Art 5.7 SPS). Precautionary
measures are possible when the scientific evidence is not available, but only on a temporary
basis until the parties can gather the requisite scientific evidence. Under the SPS agreement
there is a presumption that risk assessment and risk management should be science based.

In recent years public opinion in some regions and in particular within Europe, has shifted
against a purely science based approach following the failures of science-based regulation in
the BSE and various other cases. This has led to pressure for the use of the precautionary
principle in the application of SPS measures and other regulation. For a graphical presentation
of the SPS provisions in the various FTAs, including indications of where they are WTO plus
(or SPS minus) see annexes 3.4.6 to 3.4.12.

3.4.3.2 The United States

The NAFTA was finalized one year before the SPS Agreement. Therefore, there is no
mention of the WTO SPS Agreement in the NAFTA. In fact, the WTO SPS Agreement is said
to be more stringent than Chapter 7 of NAFTA. However, the SPS provisions in both the
WTO and NAFTA are generally similar.

In all TBT and SPS provisions NAFTA transparency measures require the parties to notify
any new or revised regulation 60 days in advance and to provide an opportunity for the parties
to commenting on such regulations. (Art 718 and 719 NAFTA) To facilitate trade, countries
are encouraged to use relevant international standards and work towards harmonization - that
is, the adoption of common SPS measures. To promote harmonization, the agreements cite, as
sources of scientific expertise and globally recognized standards, international bodies such as
the Codex Alimentarius Commission, which deals with food safety issues; the International
Office of Epizootics (IOE), for animal health and diseases; and the International Plant
Protection Convention (IPPC), for plant health. However, Article 713(2) states that a measure
that ‘results in a level of SPS protection different from that which would be achieved by a
measure based on a relevant international standard, guideline or recommendation shall not for
that reason alone be presumed to be inconsistent with this section.’

The requirement to use agree international standards is further weakened by provisions that
allow each country to decide its own ‘appropriate level of protection’ of human, animal, or
plant life or health. Such measures - which can be more stringent than other countries' and
differ from international benchmarks - are acceptable as long as they are based on scientific
principles and risk assessment, applied consistently to all countries, and not used as disguised
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trade barriers. This provides for considerable national policy autonomy, but is firmly based on
scientific risk assessment.

To reconcile these two potentially divergent aspects NAFTA, like the SPS Agreement stresses
the benefit of equivalence (Art 714 NAFTA). In other words parties are to recognize the
other’s products as equivalent to their standards. NAFTA therefore set a precedent for the
SPS Agreement in its use of equivalence, but there is not much detail on how this should
work in practice. Nor does SPS appear to be a priority issue included the US ‘gold standard’
for FTAs. See table 9.

Table 9 Provisions concerning SPS measures within RTAs

Provisions Concerning SPS measures within RTAs

Agreement Harmonization Equivalence Mutual Recognition Technical Cooperation/Assistance
APEC N/A N/A Yes Yes
Asean-China NP NP NP Further negotiations
Canada-Chile NP NP NP NP

EU-SA Yes NP NP Yes
Eu-Tunisia Yes NP Yes Yes
EFTA-Turkey NP NP NP NP

NAFTA No Yes No Yes

EU Yes Yes NP Yes
Japan-Singapore NP NP NP NP

US-Chile No NP NP Institutional
US-Australia No NP NP Institutional
EU-Mexico NP Yes NP Yes
US-Morocco NP NP NP Yes (non-commital and mild)
US-Bahrain NP NP NP NP
Japan-Mexico NP NP NP Yes
Japan-Malaysia NP NP NP Yes
Singapore-Korea NP NP NP NP
Singapore-Jordan NP NP NP NP

NP - no provision found
Institutional - signifies the establishment of a committee or institution dedicated to SPS matters

Source: authors based on the texts of the agreements.

NAFTA supports the principle of regionalization, in other words the differentiation between
regions in the exporting country so that any restrictions on exports from the country can be
limited to the affected region, thus mitigating the effects of any health controls on trade.

Finally, NAFTA established a specific Committee on Sanitary and Phytosanitary measures to
oversee the implementation of the agreement and envisages cooperation.

The US agreements with developing countries such as Morocco and Bahrain do not have
extensive SPS rules. The US — Morocco Agreement provides for a Joint Committee on SPS
Measures, but apart from this is content to reiterate the parties’ rights and obligations under
the WTO SPS Agreement.

3.4.3.3 European Union

The EUs provisions on SPS fall into three broad categories. There are the agreements with
near neighbours and potential accession states, which take over the entire acquis
communautaire and thus in effect assume the same rules as the EU. For countries such as
Turkey or potential accession states in the Balkans the agreements with the EU assume the
progressive adoption of EU rules and standards for all issues including SPS. A second group
of countries includes the EuroMed partners with which the FTAs tend to simply restate the
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parties obligations under the WTO SPS Agreement and set out a general objective of
promoting the approximation or harmonisation of SPS standards, but without any specific
binding obligations or details of how this should be achieved. The aim of harmonisation of
SPS standards is included in Art 46 of the EU — Israel agreement; Art 51f for EU — Lebanon,
Art 58 for EU — Algeria and Art 40 EU — Morocco (see Annex 3.7) All the EU bilateral
agreements include provisions on cooperation in a wide range of policy areas and generally
include SPS policy and standards as an area for cooperation and technical assistance. For
example, Art 71 for the EU — Jordan agreement. In the case of EU — Israel the more
developed national procedures in Israel mean there has been scope for rather more closer
cooperation. FTAs with other developing countries, such as the ACP states are likely to take a
similar form. The only agreement with a Sub-Saharan African country was the Trade
Development and Cooperation Agreement (TDCA) with South Africa which simply included
general references to the desire to cooperate in the SPS field to promote a harmonisation of
SPS standards and rules in conformance with existing WTO obligations. (Art 61 TDCA).

The third category of FTAs is with major emerging markets or developed markets outside of
Europe, such as the agreements with Mexico, Chile and the potential agreements with
ASEAN, India and Korea. The agreements negotiated with Mexico and especially Chile
include some WTO plus provisions in the SPS field, especially with regard to process. Table
10 sets out these in a simple tabular form.
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Table 10 SPS Provisions in existing EU FTAs

WTO consistent rules Euro- TDCA | EU EU
Med Mexico Chile

Reaffirmation of WTO SPS obligations yes yes yes yes

General cooperation in SPS yes yes yes yes

Harmonization of SPS standards as an yes yes yes yes

objective

General exception possible similar to yes yes yes yes

GATT Art XX

Provision for specific technical assistance yes

in the SPS field

Procedural WTO - plus measures

Establishment of a joint committee on yes yes

SPS

Detailed rules for determining yes

equivalence

Guidelines for conducting verifications, yes

checking imports and certification of

testing

Schedules for reporting and consultation yes

Specific rules on import administration yes

Requirement to exchange information yes

Provisional approval of certain yes

establishments

The most important SPS provisions in the EU — Mexico agreement can be found in Article 20
of the supplement to the EU — Mexico Agreement resulting from a decision of the EU/Mexico
Joint Council 2/2000 of March 2000. This reaffirms the SPS Agreement but establishes a
WTO-plus Special Committee on SPS matters to progressively develop cooperation in the
SPS field. The pace with which more developed procedural measures are introduced in
Mexico will therefore be dependent on the work of this Special Committee. It is possible that
more advanced provisions for Chile, see below, will provide a precedent for the EU’s
approach to this work.

In general terms the EU — Chile FTA is seen as a model for future EU FTA agreements. >
The SPS provisions in the EU- Chile agreement are also the most developed and are therefore
likely to provide a precedent for future FTAs. The aims of the EU —Chile SPS Agreement are
set out in Article 89 (2) of the agreement. Details are however, included in Annex IV to the
agreement. A special Joint Management Committee is established to develop work on SPS
measures. There are also twelve appendices detailing specific procedures and definitions with
a view to:

% The EU has not in fact made use of a model FTA in the way the United States has used NAFTA as a model
FTA for all the subsequent agreements it has negotiated. The EU FTAs are by comparison not uniform in
structure and appear to be shaped more by the specific conditions in each bilateral relation.
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e ensuring full transparency of SPS provisions (to enable each party to comply
with the detailed SPS rules and procedures);

e establishing the mechanism for recognising equivalence (Art 6 and 7 of annex
IV)(that would enable the importing party to recognise animal and plant
products as satisfying the importing parties rules);

e applying the principle of regionalisation (Art 6b of annex 1V) (that allows
exporting parties to show that specified regions are free of pests and thus
facilitate trade);

e promote the application of the WTO SPS agreement;

e facilitate trade (such as through building confidence on verification and
control applying FAQ standards) (Art 10 Annex V) and;

e improve cooperation and consultation.

The EU Chile agreement does not appear to cover genetically modified crops (due to the
sensitivity of this issue). On the other hand there is no specific reference to science-based
approaches. One innovation however, in the EU Chile agreement is inclusion of a specific
reference to animal welfare standards in article 1 of the Annex IV. The aim being to develop
common approaches to the treatment of animals and compliance with OIE standards falling
within the scope of this Agreement’.

3434 EFTA

EFTA has relied on reiterating the rights and obligations of the parties under the WTO SPS
Agreement. This is done through a single article (EFTA-Mexico FTA Article 9) (EFTA-
Korea FTA Article 2.7). However, each agreement goes nominally beyond the WTO by
stipulating that the Parties shall exchange names and addresses of contact points with SPS
expertise in order to facilitate technical consultations and the exchange of information.

3.4.3.5 Japan

The SPS measures in Japan — Mexico reflect those typically incorporated within Japanese
FTAs (Section 2 — Articles 12-15). These include explicit reference to the reaffirmation of
rights and obligations of the WTO SPS Agreement, enquiry points, institutional cooperation
via a subcommittee, and non-application of dispute settlement procedures. On this later point
the SPS approach is the same as for TBT provisions.

A sub-committee on SPS measures is established with the mandate to ensure, inter alia,
information exchange, notification, science-based consultation to identify and address specific
issues that may arise from the application of SPS measures with the objective of obtaining
mutually acceptable solutions, technical cooperation and cooperation in international fora.
The subcommittee may, if necessary, establish ad hoc technical advisory groups to provide
technical information and advice on specific issues.

The wording of the Japan — Malaysia FTA (Chapter 6, articles 68-72) is identical to the
Japan-Mexico FTA with the one important addition of technical assistance. Here it states that
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both parties, through the subcommittee, shall cooperate in the areas of SPS measures
including capacity building, technical assistance, and exchange of experts subject to the
availability of appropriated funds and the applicable laws and regulations of each country.

3.4.3.6 Singapore

According to Chapter 7, Article 7.1 (SPS Measures), of the Singapore — Korea FTA both
Parties reaffirm their rights and obligations under the WTO SPS Agreement. Other than
reiterating provisions found in the WTO SPS Agreement, such as non-discrimination and the
use of scientific principles, this agreement provides for consultation and exchange of
information between the Parties on SPS matters and obliges the parties to respond to queries
on SPS matters within a reasonable time. Enquiry points are also established.

There is nothing in the Singapore Jordan FTA on SPS measures.
3.4.4 Conclusion on TBT and SPS

In the case of both TBT and SPS measures all FTAs reaffirm the parties’ obligations and
commitments under the respective WTO agreements. The FTAs reiterate the principles set out
in the WTO agreements, such as transparency and notification of new technical regulations or
SPS measures and endorse the use of international standards, mutual recognition and
equivalence as well as cooperation in specialist committees. The WTO - plus nature of some
the FTAs negotiated by the core entities rests therefore in how these various principles and
instruments are applied. Preempting the discussion below about differences in approach
between the core entities, one could argue that the WTO agreements offer a menu of possible
approaches for dealing with TBT/SPS issues because there is no agreement between the main
protagonists on what the rules should be.

The WTO - plus nature of the FTAs is illustrated, for example, in the Annex IV provisions of
the EU — Chile FTA. This provides a detailed text on how equivalence, regionalization etc
should be implemented in practice. This and other FTAs are therefore within the letter of the
WTO text but hold out the promise of more effective implementation of the principles. Much
the same can be said for the use of mutual recognition in TBT. This is envisaged in the WTO
TBT Agreement, so promoting mutual recognition (of conformance assessment) is within the
letter of the WTO rules. But mutual recognition agreements are clearly WTO plus in that they
provide preferential benefits for parties signing up to them that are not available to general
WTO members.

Another area in which the FTAs go beyond the WTO in TBT/SPS is in the establishment of
specialist joint committee to oversee the implementation and application of the agreements.
The establishment of specialist committees for SPS measures is widely used for SPS, but
rather less than complete for TBT. These specialist committees have the job of promoting the
implementation of the principles and instruments envisaged in the agreements, but also
promote cooperation and provide a forum for addressing disputes. It is noteworthy that there
have been very few WTO dispute settlement cases in TBT/SPS between signatories to FTAs.
In the case of north-south FTAS, where the agreements are generally much less detailed, joint
committees provide a channel for cooperation and provision of technical assistance.

At first glance the approaches of the ‘core entities’ to TBT/SPS measures in FTAs appear to
be very similar, namely the use of the existing WTO approach through reference to the WTO
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agreements.®” As noted above however, the WTO agreements provide a menu of options.
They urge the use of agreed international standards, while at the same time provide an opt-out
for parties that do not wish to be tied to such standards. They encourage the use of mutual
recognition (of test results), but also offer ‘equivalence’ as an alternative. Much therefore
turns on how the WTO - plus procedural measures mentioned above are used to apply these
different principles.

The EU and EFTA tend to use a comprehensive approach to addressing TBT and SPS. The
texts of the provisions are more extensive in an effort to ensure that essential safety rules are
really equivalent. This can then facilitate mutual recognition, trade and market access. The
EU and EFTA also place more emphasis - and devote more resources to developing - agreed
international standards. The US approach as reflected in its FTAs, places less emphasis on -
and devotes less resources - to agreed international standards and prefers a less detailed
approach that envisages a kind of organic emergence of compatibility or equivalence. Japan
and Singapore tend to be more supportive of agreed international standards and some of the
FTAs they have negotiated, such as Singapore — Korea and the TPSEPA suggest a more
comprehensive approach to TBT and SPS measures.

In the texts of the FTAs there is little evidence of the difference between North America and
other agricultural exporting countries and the Europeans over risk assessment in agricultural
bio-technology. All the FTAs commit the parties to the WTO SPS agreement, which is rather
more science-based than the EU would like. The EU has not pressed for or not been able to
get explicit reference to the precautionary principle in its FTAs. Its FTA partners, such as
Mexico and Chile would be unlikely to agree to this given that they are being asked to adopt a
rigorously science-based approach in their agreements with the USA. The divergence between
Europe and the US on this issue may however, emerge over time if the respective EU and US
FTAs diverge in how they implement the SPS rules.

The trend in treatment of TBT/SPS issues in FTAs suggests that these will remain an
important element in trade relations and that FTAs will include more comprehensive
provisions to deal with such non-tariff barriers. As most of the FTAs have not been
established long, it is not yet possible to come to any firm view on how the various core
entities are implementing the principles the FTAs share with the WTO agreements. This will
require a study of the detailed functioning of the FTAs and the work of the various specialist
joint committees that was beyond the reach of this study.

The policy approaches to TBT/SPS of the core entities have clearly been shaped by their
domestic policies and institutional capacities. This largely explains the more comprehensive
EU and EFTA approaches and the more skeletal US approach. Japan and Singapore also have
well developed, centralized institutions dealing with TBT/SPS issues and have therefore been
ready to negotiate fairly comprehensive agreements. In terms of the impact of FTAs on
domestic policies, the obligations in the FTAs tend to commit the parties to more intensive
cooperation then the WTO agreements. In this sense they are more constraining on domestic
policy autonomy. At the same time the FTA provisions on TBT/SPS tend to be more soft law
than binding hard law.

%" For those familiar with differences over the use of precaution in SPS agreements this statement may seem odd.
But the precaution issue illustrates how different interpretations of a principle included in trade agreements can
result in major trade disputes. Assessments of the text of agreements may therefore come to the conclusion that
they appear very similar, but the devil is of course in the detail of how they are applied.
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3.5PUBLIC PROCUREMENT
3.5.1 Introduction

When considering the provisions on public procurement in the FTAS negotiated by the core
entities it is helpful to distinguish between the framework agreements and the schedules
specifying coverage. In most cases the FTAs of all the core entities use the plurilateral
Government Purchasing Agreement (GPA) of 1994 for framework rules. This means that the
provisions in the FTAs on transparency of public procurement (laws and individual
contracts); contract award procedures (open, selective and negotiated), selection criteria
(lowest costs or the economically most advantageous bids); and compliance (bid challenge)
are as set out in the GPA. (see annexes 3.5.1 to 3.5.6 for a breakdown of the FTA provisions
for the FTAs negotiated by the core entities and where these are GPA/WTO plus) The
widespread use of the GPA as the framework means that there is a very large measure of
consistency across all the core entities.

The second element of all procurement provisions is the coverage. This is set out in schedules
of purchasing entities covered by the various agreements in category | (central government),
category Il (sub-central government) and category 111 (public enterprises and other purchasing
entities). Here one finds a variation across the core entities in their FTAs depending largely on
the FTA partner and (as in the case of the GPA schedules) determined by reciprocity
calculations. Coverage is also determined by the thresholds for coverage set to capture the
most economically significant public contracts while minimizing the compliance costs for all
purchasing entities. Broadly speaking the thresholds are the same as those used in the GPA. In
short the main variation across the FTAs and core entities lies in the coverage of purchasing
entities. Here there are some important differences that may be critical in specific sectors.

The trend in procurement is therefore the progressive application of the GPA framework to
more and more countries as the core entities include GPA equivalent provisions on
procurement in most of the FTAs they conclude.

The only real exception to this trend is that not all the core entities have sought GPA like rules
with developing countries. This does not really amount to asymmetric provisions favouring
the developing countries as the weaker provisions on procurement provide no rights for
developing country exporters to the developed country markets. However, a form of de facto
asymmetry exists in that the transparency rules in the GPA framework rules ensure that
information on procurement procedures and specific contracts of the developed countries are
put in the public domain and are thus open to all potential suppliers including developing
countries.

3.5.2 WTO-Plus

The 1994 GPA was one of the few plurilateral agreements of the Uruguay Round. It was
signed by a limited number of developed OECD countries and a few developed emerging
markets including Singapore. Thus all the core entities have signed the GPA. The FTAs
concluded with non-signatories to the GPA are thus “‘WTO plus’ in the sense that they extend
coverage of the WTO’s GPA agreement to more countries. The FTAs negotiated with Chile
for example, effectively extend the reach of the GPA framework rules to a country that had
strongly opposed the GPA when it was negotiated in 1994.
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The procurement rules in some of the FTAs are WTO/GPA minus. For example, FTAs with
developing countries often include only a short article setting out progressive liberalization of
public procurement as an aim. These are far short of the fairly lengthy and complex
provisions included in the GPA framework type agreements.

3.5.3 The United States

The US FTA provisions in procurement are WTO - plus in the sense that the US has included
GPA type provisions in the FTAs it has concluded with emerging markets (Mexico and Chile)
as well as a string of developing countries (Peru, Morocco, Bahrain, Oman etc). The NAFTA
agreement with Mexico was negotiated before the 1994 GPA and as a result has somewhat
less coverage. For example, NAFTA does not include any category Il entities (state or
provincial government purchasing, which is probably worth more than the federal government
purchasing in each of the three countries). NAFTA also includes only 53 central government
entities compared to the 79 listed in category | in the GPA.

The 2003 US-Singapore FTA was in contrast more or less identical to the GPA coverage. %
Both the US and Singapore were signatories to the GPA, so the FTA in effect had no impact
in this policy area.

The US — Chile FTA (2003) on the other hand extended the GPA to Chile® and was as such
GPA-plus. The thresholds for category | and Il purchasing were also set somewhat lower in
the US — Chile FTA than in the GPA thus opening rather more of the respective purchasing
markets to competition.

The US — Peru FTA (2005) extended the GPA regime to another new country and is therefore
WTO/GPA plus. The full GPA framework was applied in the US — Peru FTA even though
Peru is a developing country. But the entity coverage offered by the US was GPA — minus,
with only 7 entities in category | (compared to 78 federal agencies in the GPA) and 9 in
category Il (compared to 37 states in the GPA) covered. The US also excluded purchasing by
US ports from category I1l. The thresholds for Peru were also a little higher than the GPA
thus providing some form of asymmetry, but not significantly.

In the US — Morocco FTA (2006) the US also sought the full application of the GPA
framework agreement for this developing country. As for US — Peru, the coverage of entities
offered by the US was less than the GPA. Although category | coverage was equivalent to the
GPA, only 23 US states were covered under category Il compared to the 37 in the GPA.
Purchasing by US ports was again excluded.

The FTAs with Bahrain and Oman (2006) also provided for the full application of the GPA
framework. In these two cases however there was no coverage of category Il (state
purchasing) at all the US.

*8 Entity coverage of the GPA is negotiated on a bilateral basis.

¥ In a US - Chile FTA of course an agreement on public procurement establishes a preference for the US and
Chilean exporters to each others markets. In reality however, the degree of preference is not very great. Much of
the GPA framework rules concerns promoting transparency and best practice in public procurement. If national
purchasing is carried out in a transparent fashion following best regulatory practices there is unlikely to be
discrimination between different suppliers, let alone between different foreign supplies. In other words the same
purchasing procedures are often used regardless of the origin of the bid.
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Finally, the US — Korea FTA involves two signatories to the GPA so the FTA made no
substantive difference to the procurement sector.

To sum up, the US FTAs have been WTO/GPA plus in the sense that they have extended the
rules on public procurement to a number of the US’s FTA partners. They have also been
WTO/GPA plus in the sense that some of the thresholds have been (marginally) lower than
those in the GPA. But the US has offered less entity coverage than in the GPA with some
FTA partners on reciprocity grounds and has thus been GPA — minus in this sense.

3.5.4 The European Union and EFTA

The EU has also adopted the GPA framework rules for all its FTAs with emerging markets,
but has less extensive rules for FTAs with developing economies. In this sense it might be
said that the EU is rather less WTO/GPA plus than the US. The EU — Mexico FTA (2000) is
NAFTA and GPA consistent. It was NAFTA consistent because Mexico has used the NAFTA
text and coverage on procurement, which although similar to the GPA is not the same. Indeed,
Mexico is not a signatory of the GPA. The FTA is GPA consistent in that the EU uses both
the GPA framework and schedules.

The EU — Morocco FTA has only one short article (Art 41) that sets out the aim of
progressive liberalisation of procurement markets. This will have no effect until the EU -
Morocco Association Council takes specific action to add some flesh to the provisions. This
approach to developing countries was established with the Trade Development and
Cooperation Agreement (TDCA) between the EU and South Africa negotiated in 1995. The
same is true for the EU — Egypt Euromed Association agreement of 2003 which has just the
one short article (Art 38) setting out liberalisation as an objective.

The EU - Chile FTA (2003) on the other hand applies the full GPA framework to the
procurement practices of the two parties. Coverage is somewhat GPA — minus however, in
that the EU others fewer category 111 (public enterprises and utilities) entities than under the
GPA.

There is little difference between the EU and EFTA positions on public procurement in their
FTAs. The EFTA agreements negotiated with Mexico and Chile are the same as the EU
agreements. In the case of Chile the EFTA parties exclude electricity entities from its list for
category three. EFTA agreements with developing countries such as Morocco have, like the
EU, simply included one short article (Art 15 in the case of Morocco) that sets out the aim of
progressive liberalisation. EFTA has also negotiated FTAs with Korea (2006) and Singapore
(2003). As both these countries are signatories to the GPA there is simply a reference to the
obligations of the parties under the GPA.

3.5.5 Japan and Singapore

Both Japan and Singapore are signatories to the GPA. Japan has followed the same pattern as
the EU and EFTA in its FTA with Mexico. In other words Japan has used the GPA
framework rules and offered the same coverage as for the GPA and Mexico has used the
NAFTA text. This has clearly been done with the intention of avoiding Mexico having to
implement two slightly different provisions in its national law.
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In the FTA between Japan and Singapore there is simply reference to the GPA obligations in
terms of procedures, compliance, bid challenge etc. But the two agreed to somewhat lower
thresholds than those in the GPA, so the agreement could be said to be slightly GPA plus. The
same is true for the Singapore — Korea FTA agreed in 2006.

When it comes to agreements with less developed countries Japan accepted the FTA with
Malaysia (2006) without any reference at all to public procurement. In the case of Singapore’s
agreement with Jordan provisions on procurement were left out pending Jordan’s negotiation
of accession to the GPA. So both Japan and Singapore appear to be rather more flexible in
leaving procurement off the agenda of FTAs than the EU or EFTA that seek some inclusion,
or the US which seeks a full GPA equivalent approach.

3.5.6 Conclusions

In terms of WTO plus therefore, the FTAs are GPA plus in the sense that they extend the
application of the GPA framework rules to more countries. The degree of GPA plus measures
varies across agreements because the coverage of purchasing entities is based on the same
reciprocal negotiations that determined the coverage for GPA signatories.

These schedules provide scope for asymmetry in the sense that developing or emerging
market signatories could include fewer purchasing entities in their schedules than the
developed countries. But in practice the developed parties to the FTAs have also varied the
coverage of their schedules to satisfy reciprocity objectives. This appears to be particularly
the case with the USA. The US has however, used some general asymmetry provisions in the
NAFTA which allowed transitional measures for Mexico such as exclusion of PEMEX (8-
years transition period), and a general ‘set-aside’ for Mexican suppliers of around US$ 1
billion up to 2003. (Mexican purchasers could prefer domestic suppliers up to $ 1 bn) Mexico
was also permitted local content requirements of 40 percent for labour-intensive contracts and
25 percent for capital-intensive contracts. The agreements with Oman and Bahrain also allow
2 year transition periods for the two countries to implement the agreement and set slightly
higher thresholds. Following the precedent set with NAFTA the EFTA and EU agreements
with Mexico also offered Mexico the same asymmetrical benefits, as did the Japan — Mexico
agreement. Otherwise there appear to be no current specific asymmetric benefits for
developing countries that sign up to procurement provisions in FTAs. The EU did offer
asymmetric access to the Single European Market to the accession states under the Europe
Agreements in the early 1990s.

One distinction between the ‘core entities’ is that while the US tends to expect all its FTA
partners to adopt the full GPA framework, the EU, EFTA and Japan have accepted simple
short provisions aiming at the progressive liberalisation of procurement markets with their
developing country FTA partners. The test for the EU will come with India and ASEAN. The
EU FTA with Chile included full GPA provisions but not the TDCA with South Africa. The
question is will the EU be able to include the GPA framework in its Asian FTAs?* In terms
of coverage the US tends to lower its thresholds in its FTAs compared to the GPA, but
excludes certain entities and/or federal states. The coverage largely depends on the partner
country (US-Peru FTA very restrained coverage, US-Chile larger coverage). For US

“* The EU — Korea FTA does not raise much of a challenge as both are signatories to the GPA. India has resisted
inclusion of procurement in the WTO negotiations and the indications are that it will resist its inclusion in an
FTA with the EU.
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Morocco, US-Bahrain and US-Oman, the US used a blueprint on PP framework rules even if
the schedules differed EU coverage on the other hand appears to be more uniform, perhaps as
a function of the internal liberalisation within the EU and perhaps somewhat less emphasis on
reciprocity.

Finally, there appear to be close links between the PP provisions negotiated in international
agreements and domestic policies. This holds for the EU where limited progress in intra EU
negotiations held back the plurilateral negotiations on the GPA.** With reference to FTAs,
agreement to GPA-like rules in an FTA generally requires the introduction of new legislation
and administrative measures in countries that bring about more transparent procurement
practices and thus tend to drive out discriminatory practices and corruption in contract award
procedures, so that there are quite important implications for domestic policies. The evidence
from quantitative studies of the impact of rules on procurement is that these changes in
domestic policy tend to favour competition within the national market rather than increased
cross border provision. (Evenett and Hoekman, 2005)

3.6 SERVICES
3.6.1 Introduction

The growth in the number, and pattern, of FTAs including provisions dealing with services
(and investment) mirrors that of FTAs more generally. Since 1994, some 180 regional
agreements combining investment and trade in services rules have come into existence,
compared with only 38 in the previous forty years. Over 40 percent of the cumulative total
has come into existence since 2000, involving countries and regions increasingly further apart
and more diversified in levels of development. The most active countries have been identified
as Mexico, Chile, Singapore, the United States, Australia and New Zealand, with EFTA, the
EU and ASEAN standing out as the most active regional groupings (Houde, 2007). The
growth in the focus on services in FTASs is also a reflection of the importance of services trade
for each of the Core Entities (see table 11)

3.6.2 United States

NAFTA: The services provisions of NAFTA go further and deeper than the GATS with
respect to both substantive measures and sectoral coverage. Sector coverage is based on a
negative list approach, whereby everything is liberalised unless explicitly excluded, compared
with the positive list (or bottom-up) approach of the GATS. The negative list approach is
generally regarded as being more transparent than positive listing and as affirming an up-front
commitment by signatories to an over-arching set of general obligations. This approach,
pioneered by the US, Canada and Mexico, has since been spread by Mexico in the agreements
it has signed in Central and South America.

The implementation of services provisions in NAFTA is also GATS-plus by virtue of
procedural provisions that facilitate continuous consultation and review in various trilateral
commissions and working groups. These procedural aspects of NAFTA have helped establish
the integrity of the regulatory process in the countries concerned, and in Mexico in particular.

* The EU could not agree that EU rules on procurement should cover the utilities because these were privately
owned in some member states and publicly owned in others.
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NAFTA was a pioneer in seeking to complement disciplines on cross-border trade in services
(modes 1 and 2 of the GATS) with a more comprehensive set of parallel disciplines on
investment (mode 3) and the temporary movement of business people (mode 4).

NAFTA was also a pioneer in providing for the right of non-establishment (i.e., no local
presence requirement as a pre-condition to supply a service) as a means of encouraging
greater volumes of cross-border trade in services. This right, for which no GATS equivalent
exists, may prove particularly well suited to promoting electronic commerce (Sauve in OECD

2003).
Table 11: Trade in Services of the Core Entities with the Rest of the World, 2005 *

Total services Transportation Travel

Net Credit Debit Net Credit Debit Net Credit Debit
EU-252 90,646.2 1,172,434.3 1,081,788.1 | 19,945.2  258,075.9 238,130.6 | -3,782.3 289,173.9 292,956.2
usS 62,207.9  376,786.5 314,578.6 -24,998.0 63,175.0 88,173.0 | 28,253.6 102,014.6 73,761.0
Japan -23,968.9 110,302.3 134,271.2 -4,555.5 35,789.1  40,344.6 | -25,094.8 12,439.0 37,533.8
Singapore®* | -2,876.0  51,200.0 54,076.0 - - - - - -
Switzerland 23,750.9 47,1105 23,359.5 1,485.0 4,358.7 2,873.7 1,737.0 11,0404  9,303.4

Communication Construction Insurance

Net Credit Debit Net Credit Debit Net Credit Debit
EU-25 225.2 29,293.9 29,068.7 7,258.6 25,787.2  18,528.6 | -2,429.9 24,0189  26,448.8
usS -258.6 5,033.1 5,291.7 170.0 423.0 253.0 -21,652.4 6,831.3 28,483.7
Japan -222.3 395.6 617.0 2,449.7 7,228.4 4777.8 -1,061.5 868.3 1,929.8
Switzerland 205.4 1,156.0 950.5 - - - 4,267.0 4,534.3 267.3

Financial services Computer and related services Royalties and license fees

Net Credit Debit Net Credit Debit Net Credit Debit
EU-25 48,512.2  94,699.8 46,187.5 28,196.6 59,416.0 31,2195 | -14,155.0 47,3449  61,500.0
usS 21,732.0 34,081.0 12,349.0 -730.0 8,239.0 8,969.0 32,909.0 57,410.0 24,501.0
Japan 2,366.2 5,070.9 2,704.6 -1,315.6 1,126.9 2,442 .4 2,984.1 17,618.7  14,633.7
Switzerland | 9,396.0 10,420.5 1,024.5 - - - - - -

Other Business services Government services (n.i.e.)

Net Credit Debit Net Credit Debit
EU-25 15,816.1  301,548.7 285,732.6 -1,170.7 21,203.6 22,3744
usS 27,927.2 66,237.1 38,309.9 -10,639.9 22,767.4  33,407.3
Japan 824.7 27,347.6 26,522.9 671.4 2,320.9 1,649.5
Switzerland 5,581.5 14,285.2 8,703.7 1,161.0 1,310.3 149.4

Source: OECD Database

1 In Millions of US dollars
2 EU-25 trade includes both intra and extra EU trade
3 Total commercial services for Singapore not including government services

4 Data for Singapore based on WTO Statistical Database and available only for total trade.
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A Sectoral Focus: This section will examine the sectoral dimension of WTO-plus in US
agreements. All US agreements, apart from the FTA with Jordan, advance on rule-making in
financial services and telecommunications. In financial services US FTAs advance on
transparency measures, availability of insurance services, senior management and Board of
Directors (mode 4) requirements, dispute settlement procedures, as well as providing for
detailed extension of the MFN clause to prudential recognition. It should be noted however,
that market access is provided only with regard to financial institutions, excluding, for
example, insurance agents, (thus, limiting the scope of the FTA), and new financial services
are defined differently than in the Understanding. With regard to telecommunication services,
the FTAs exclude cable and broadcast distribution of radio and television programming, but
expand on access and usage of public telecommunication transport networks and services,
interconnection with suppliers of public telecommunication services, submarine cable landing
stations, universal service, licensing processes, scarce resources, enforcement, dispute
settlement issues, independent regulation and privatisation, as well as several other issues.
Another GATS-Plus provision is the introduction, definition and incorporation of express
delivery services. In general, US FTAs in services exclude from their overall scope air
transport services, government procurement, governmental services, subsidies, nationals
seeking employment in the territory of the other party, as well as certain elements concerning
investment.

The United States’ FTAs also tend to advance on transparency issues and provide greater
elaboration than found in the GATS. Mutual recognition issues — of particular importance for
the (mode 4) movement of natural persons - also constitute GATS-Plus elements, though no
advancement is made on domestic regulation. On mutual recognition, US agreements provide
criteria for professional services, and encourage temporary licensing (such as in CAFTA-DR).
The FTAs with Chile and with Korea liberalise legal consultancy services and provide a
framework granting temporary licensing for engineers. Movement of natural persons is
furthered beyond the GATS in the agreement with, for example, Chile and Singapore. These
FTAs provide a chapter on the temporary entry of business persons, which sets principles and
obligations concerning the provision of information, transparency rules, dispute settlement, as
well as rules for the entry of business visitors, traders and investors, intra-corporate
transferees, and professionals. The agreements also go on to define minimum education
requirements and alternative credentials in several professions. Lastly, the United States has
committed to accept quotas of 1,400 and 5,400 business entry applications, respectively, in
Chile and Singapore.

Competition rules constitute another development in the US FTAs and the agreements include
specific rules concerning anti-competitive behaviour and major and dominant suppliers in the
field of telecommunication, competitive safeguards, unbundling of network elements and
more.

3.6.3 European Union

EU-Mexico: All four modes of supply and all sectors are included in EU-Mexico, except for
the usual exclusions (audio-visual, air transport and maritime cabotage). The agreement
establishes a standstill clause, locking in the existing access that has in practice already been
granted to EU companies. Insofar as Mexico’s domestic liberalisation is more comprehensive
than the country’s commitments under the GATS or NAFTA, which tends to be the case, the
standstill clause therefore provides even more favourable treatment ( de jure not de facto) for
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EU service providers (Reiter in Sampson and Woolcock, 2003). EU-Mexico uses a positive-
list approach, apart from financial services which is negative list.

The services chapter of EU-Mexico provides for measures to be taken, within three years of
entry into force of the agreement, with a view to additional liberalisation (Article 7). This
clause foreshadows the elimination of substantially all remaining discrimination with
maximum transition periods of 10 years. The services chapter also calls for the negotiation of
MRAs, particularly for the movement of natural persons, no later than three years after entry
into force.

Finally, a Committee on financial services is established which will negotiate further opening
should either Mexico or the EU agree to further liberalisation with another Party. In other
words, if NAFTA’s coverage of financial services is increased the European Union has the
right to seek equivalent access.

Euro-Med Agreements: The Euro-Med Agreements are WTO-plus in services to the extent
that for Mediterranean countries that are not Members of the WTO and therefore not
signatories to the GATS, a basic framework agreement similar to that of the GATS is
established.

The EU Neighbourhood Policy (ENP) sets the basis for future FTAs in services with
Mediterranean non-Members Partners and will upgrade the current provisions on services
found in the Association Agreements (AAs). The EU-Moroccan Action Plan (AP) calls for
opening of negotiations on a FTA in services, as well as exchange of information with a view
to regulatory convergence with the EU, capacity building, and e-commerce development.
Specific actions in the field of financial services are aimed at upgrading Morocco's regulatory
system in line with that of the EU and with international standards. Other specific measures to
introduce greater competition in the Moroccan service sector include assessments of
liberalisation of airport ground handling services and sea-ports and liberalisation of
telecommunication services. It is not clear though, whether reference to opening to
competition is also an opening to foreign competition. The AP with Israel proposes three
complementary avenues for integration and enhancement of trade in services: (1) liberalisation
of trade in services — the establishment of a FTA in services, cooperation on policy and
regulatory issues in the field of services and cooperation on e-commerce issues, with an
emphasis on a Mutual Recognition Agreement (MRA) for digital signatures; (Il) financial
services — the possibility of Israel’s participation in the EU Single Market for financial
services, as well as closer cooperation on regulation, supervision and financial stability, with
the aim of gradual convergence of the prudential regulatory and supervisory framework; (111)
movement of natural persons through advancement on mutual recognition of professional
services. The possibility of Israel’s participation in the SEM for financial services (the only
ENP country currently offered this possibility) is a development, which if implemented would
probably lead to greater liberalisation measures in this field than achieved by any FTA (“A
stake in the Internal Market”).

It should be noted, however, that the EU approach to trade in services with the Southern
members of the ENP is based on the Euro-Mediterranean regional approach. Accordingly,
liberalisation of trade in services is to be based on a framework protocol, which is very
similar to the provisions of the GATS. This protocol will provide the framework for
individual FTAs with the EU, which will be based on a regional MFN clause and will in
future allow for a regional Euro-Mediterranean FTA. One important advancement beyond the
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GATS in this protocol is the provision on progressive integration of services markets through
alignment of partner countries to EU legislation when they sign an FTA and agreements on
financial services.

A Sectoral Focus: This section examines in more detail the sectoral aspect of WTO-plus in
two EU agreements; EU-Chile and EU-Mexico. Both agreements advance beyond the GATS
in their provisions on financial services, telecommunication services and maritime transport.
In financial services, they incorporate and move beyond elements of the WTO Understanding
on Financial Services, further elaborate on measures such as transparency and new financial
services, prohibit key personnel requirements, provide disciplines on dispute settlement and
more. The provisions on maritime transport services extend to include door-to-door and inter-
modal transportation. They also provide for national treatment in relation to commercial
presence, but, as noted above, exclude cabotage from the agreement. The FTA with Chile
introduces measures in telecommunication services that include independent regulators,
specific transparency measures and non-discrimination in the application of scarce resources
(like frequencies and numbers), interconnection issues and more.

Domestic regulation is treated in the same manner as in the GATS. Nevertheless, concerning
mutual recognition, the FTA with Mexico, contains a soft commitment to negotiate mutual
recognition agreements within 3 years. The agreement with Chile advances on the GATS in
respect of movement of natural persons by providing for a specific review of rules in this
area, including a change of the definition of a natural person.

Specific rules concerning anti-competitive behaviour and major and dominant suppliers in the
field of telecommunication services exist in all FTAs with telecommunication provisions.
This agreement with Chile also includes a new provision on the promotion of E-Commerce.

3.6.4 EFTA

Agreements signed by EFTA are mainly of a positive listing nature. However, the FTA with
Mexico is a negative-list agreement. While GATS-Plus provisions differ between the
agreements, all FTAs contain commitments to eliminate further trade discrimination within
given time frames (for example, 10 years with Mexico and Singapore).

From a sector-specific perspective, most of the agreements provide for new commitments on
rules in financial services and telecommunication services. In financial services, GATS-Plus
provisions apply to extensions of measures found in the Understanding on Financial Services
(such as in respect of national treatment), senior management and Board of Directors
requirements, further elaboration of prudential carve-outs, incorporation of transparency rules
set by international organisations, such as the Bank for International Settlements. In
telecommunication services the agreements with Chile, South Korea and Singapore expand
the GATS framework to include new definitions, licensing procedures, treatment of scare
resources, minimum interconnection obligations and interconnection with dominant suppliers,
independent regulation, universal service, as well as dispute settlement issues. The agreement
with Mexico is noteworthy in including commitments and understandings on maritime
transport services.** Air transport services are excluded from all agreements.

*2 In the GATS, Mexico, Liechtenstein, Norway and Iceland have not listed any commitments on maritime
transport. Switzerland have two sectors committed
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On domestic regulation, two FTAs go beyond the GATS. The agreement with Mexico treats
regulation as a general non-trade barrier to trade in services, beyond bounded sectors as
defined by the GATS. The agreement with Singapore is slightly GATS- plus by also applying
international standards. Mutual recognition is an area advanced by almost all FTAs, which
commit to a time frame for the development of mutual recognition procedures and agreements
on qualifications, requirements, licences and other regulations. The FTA with Singapore
contains a specific (mode 4) commitment to develop mutual recognition disciplines for
engineering services.

Although competition elements, like monopolies or exclusive suppliers, are either treated as
in the GATS, or not mentioned, most agreements provide for specific rules concerning anti-
competitive behaviour and major and dominant suppliers in the field of telecommunication
services.

In terms of new provisions which do not exist in the GATS, the agreement with Mexico
provides for a standstill on new discriminatory measures, as well as another standstill in
financial services.

3.6.5 Japan

Japan’s FTAs are of mixed nature. Its FTAs in Latin America follow either a hybrid approach
consisting of an overall negative-listing framework, with positive-listing in financial services
(Chile) or a negative-list approach (Mexico). The agreements in South-East Asia adhere to a
positive-list formula.

On a sector-specific basis, all FTAs, excluding that with Thailand, mildly advance on
financial services rules, notably in the sense that they provide for rules on dispute settlement
and incorporate provisions from the Understanding on Financial Services. The treatment of
new financial services is more restrictive than in the Understanding. Progress on rules in
telecommunication services is found only in the agreement with Singapore, where the FTA
goes beyond the Annex on Telecommunications and expands on scope and definitions,
interconnection issues including their dispute settlement, independent regulation, universal
service and scare resources. All FTAs exclude air transport services, government services,
maritime cabotage, subsidies and government procurement. Some FTAs also specifically
exclude the other party’s nationals seeking employment.

The agreement with Thailand slightly progresses on domestic regulation by including
provisions in sectors where no specific commitments were undertaken. Mutual recognition is
advanced with Singapore, but only to the degree that a designated committee is tasked to
develop rules in this area, and recognition of professional qualification is mentioned as a
possibility. Excluding Malaysia, Japan’s FTAs go beyond GATS provisions on the movement
of natural persons. A specific chapter addresses the entry and temporary stay of nationals for
business purposes. This chapter provides principles, definitions, means of information-
exchange, dispute settlement. It also defines categories for business purposes, viz intra-
corporate transferees, investors, and nationals of a party who engage in professional business
activities on the basis of a personal contact with a public or private organisation in the other
party. Japan’s agreement with the Philippines, which advances the most on the movement of
natural persons, contains provisions designed to promote the movement of nurses from the
Philippines to Japan. Under the agreement, Japan has agreed to accept 400-500 nurses and
care-givers annually (Bridges Weekly Trade News 21 September 2006). The FTA with
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Singapore also extends its scope to non-party juridical persons who have constituted in one of
the parties, so long as they are genuinely engaged in this member (not to override the FTA by
a non-member).

GATS-Plus rules on competition are found in the agreement with Singapore in addressing
anti-competitive behaviour in the telecommunication sector, and providing for competitive
safeguards.

3.6.6 Singapore

Singapore has three FTAs with non-Core Entities, South Korea, Australia and Jordan,* that
are of all types: positive listing, negative listing and hybrid. While the FTAs with South
Korea and Australia advance beyond the GATS in several ways, the agreement with Jordan is
not GATS-Plus in any respect. FTA negotiations are currently under way with China and
Canada. The FTA with China has been substantially concluded and will provide greater
market access. The FTA with Canada has been under negotiation since 2001 and is projected
to be completed this year.

The FTAs with South Korea and Australia advance beyond the GATS in financial services
and telecommunication services. The South Korea FTA also includes progress on maritime
services. The financial services framework includes services as well as investment, and
further develops the GATS in transparency rules and definitions. It also has WTO-Plus
provisions on dispute settlement and incorporates several provisions from the Understanding
on Financial Services. While financial services are treated under a negative list in the FTA
with Australia, they are positively-listed in the FTA with South Korea. The chapters on
telecommunication services exclude from their scope cable and broadcast distribution of radio
and television programming, while providing new measures and rules that extend beyond the
GATS. These rules include definitions, transparency disciplines, access and usage of public
telecommunications transport networks and services, independent regulation, universal
service, licensing processes, treatment of scarce resources, enforcement and dispute
settlement. In maritime transport, the FTA with South Korea provides a list of sectors where
additional commitments are taken. Overall, government services, transportation and non-
transportation services, investment, subsidies and government procurement are excluded from
the scope of the FTA.

GATS-Plus provisions on mutual recognition in the South Korean FTA provide for criteria in
the development of professional standards, and also encourage temporary licensing of
professional services. Furthermore, with regard to professional engineers, South Korea
committed to recognise 2 Singapore universities, while Singapore committed to recognise 20
South Korean universities. The chapter in the FTAs on the movement and temporary entry of
business persons goes beyond the GATS framework on the movement of natural persons. It
lists general principles and obligations for common disciplines, grants temporary entry, and
deals with information provision and dispute settlement. Furthermore, it grants specific
commitments on temporary entry categories of business visitors, traders and investors, intra-
corporate transferees, as well as specifying durations of stay. The FTA with Australia also
defines service sellers and short-term services suppliers for the purpose of movement of
natural persons. It also prohibits labour market testing on those persons permitted to move
under the agreement.

*® This section will not review Singapore’s FTAs with the Core Entities which are covered in other sections.
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Competition rules further develop the GATS framework in telecommunication services.
These rules include specific disciplines concerning anti-competitive behaviour and major and
dominant suppliers.

General Observations: Designating services provisions as being WTO-plus requires
considerable care. This is nowhere more evident than in respect of positive and negative
listing. While it is generally accepted that negative listing is usually associated with increased
transparency and greater liberalisation than positive listing, this says nothing about causality.
It may simply be that countries that are prepared to open up significantly are more likely to
use a negative list. Nor is the balance of advantage always clear cut. This is nicely illustrated
by Japan’s agreements (Fink and Molinuevo, 2007). Positive listing (as in Japan-Malaysia)
can offer advantages, like status quo bindings, usually ascribed only to negative listing. While
negative listing (as in Japan-Mexico) can bring disadvantages, like effectively denying
application of the agreement to future service activities, usually ascribed only to positive
listing. The implications of the form of listing for asymmetric integration, as discussed in the
section below, introduces a further nuance into this particular debate.

An assessment of the extent to which FTAs go beyond the GATS should, ideally, involve
measurement of the depth of commitments based on estimated tariff-equivalents. Such a
measurement remains technically difficult. It has not been undertaken here and is not readily
available in the literature on regional agreements. However, an assessment has been made
recently of the incidence of new and improved services commitments in East Asian FTAS
(Fink and Molinuevo), which has enabled the following broad conclusions to be reached
about two of our Core Entities.

e Singapore, and to a lesser extent Japan, have made extensive use of FTAs to
subscribe to greater openness in services. Singapore stands out with 86 percent of
sub-sectors and modes showing improved or new commitments across its 11 FTAs.
The corresponding figure for Japan is 71 percent (less than Korea, at 76 percent).

e The main value added of Singapore’s FTAs is the widening of GATS commitments to
cover additional sub-sectors. With the exception of the US-Singapore agreement there
are few improvements relative to existing GATS entries, though Singapore’s GATS
commitment is already relatively liberal.

e Japan’s FTAs offer value added relative to the GATS in a large number of sub-sectors
and modes, though the depth of FTA liberalisation is sometimes modest. This partly
reflects the already liberal commitments of Japan under the GATS. New FTA
commitments cover, in particular, certain professional services.

A common feature of most of the FTAs examined is the extent to which the agreements
advance beyond the GATS in financial and telecommunication services. This contrasts with
an earlier finding (OECD, 2003) that progress in these infrastructure services was more likely
in a multilateral setting, where critical mass is more present. It may in fact be the case that, in
a form of reverse engineering, progress in the GATS has provided a stimulus to liberalisation
at the regional level.

On a somewhat related point, it might also be observed that while there is clear evidence of
FTAs going beyond the GATS, there is a tendency for sectors that are difficult to liberalise
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multilaterally to be equally problematic at the regional level. In the recently concluded Korea-
US agreement (KORUS), for example, while Korea has agreed to open up accounting, legal
and broadcasting services, it will not open the education and health sectors.

3.6.7 Conclusions

Asymmetric Provisions: It is often observed that the positive list-hybrid approach of the
GATS contains built-in Special and Differential Treatment (SDT) in that countries are able to
determine the level of liberalisation with which they are comfortable. It might also be
observed that regional agreements with positive listing are more amenable to asymmetric
commitments, geared to the levels of development of the participating parties. A positive list
of sectors together with the possibility of binding above status quo might thus enable
governments to tailor their commitments to meet regulatory concerns. It is noteworthy that
three East Asian negative list FTAs have fully or partially reverted to a positive list in
scheduling commitments for financial services, a sector where regulatory concerns about
foreign participation are often acute (Fink and Molinuevo).

Policy Trends: On the basis of observations emerging from this study, the following trends
might be expected to become more pronounced within regional agreements:

e Greater use, particularly in North-South FTAs, of a hybrid listing-formula, whereby,
overall negative listing is combined with positive listing in sectors where there are strong
regulatory sensitivities.

e Greater focus on the competition policy dimension of service provision, though in the case
of the US on a very selective basis, as compensation for the absence of competition policy
from the Doha Development Agenda.

e A growing disparity between the treatment of those sectors subject to liberalisation
commitments and those (such as health, education and audio-visual) which in regional
accords, no less than in multilateral negotiations, tend to exclude.

e In those sectors which are subject to liberalisation commitments, a consolidation of WTO-
plus elements relating to domestic regulation, whether through greater transparency (seen
for example in US agreements), standstill provisions (in some EU FTAS), or the inclusion
of sectors where no GATS commitments have been made (as in some Japanese
agreements).

e Modest progress, as witnessed above, in tackling mode 4 liberalisation, as the facilitation
of service-provider-mobility at the regional or bilateral level is seen to be less threatening
than a possible multilateral commitment.

e An increasing tendency to provide for the right of non-establishment (ie, no local presence
requirement) in order to facilitate cross-border trade via e-commerce. Such a provision is
a common feature of agreements featuring generic investment disciplines.

e Insofar as preferential agreements are increasingly bilateral, often involving countries that

are widely separated both geographically and economically, the pursuit of regulatory
harmonisation and ‘legislative alignment’ (see under EU, above) may become less
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pronounced (apart from in certain agreements to which the United States or the EU are a
Party). Where countries are economically and socially disparate, the conditions for
regulatory harmonisation may be less than optimal (see work undertaken at the World
Bank to establish criteria for ‘optimum regional harmonisation areas’, Mattoo and Fink,
2002).

Links to Domestic Policy: The pursuit of services liberalisation at the regional level reflects
domestic priorities both in terms of sectors chosen for market opening — as was the case with
Japan in seeking an external stimulus to domestic reform of financial services — and in sectors
shielded from opening — as is the case with maritime cabotage services in the United States,
and elsewhere.

Liberalisation of particular sectors or modes can also reflect particular domestic
preoccupations. The agreement of Japan in the recent accord with the Philippines to allow
greater access of Filipino nurses into Japan reflects concerns arising from Japan being one of
the world’s most rapidly aging societies.

At a broader level, services liberalisation is being carried out in all of the Core Entities in
recognition of the dominant and growing role of the service economy and of the benefits to be
derived, via both exports and imports, of greater market opening. The focus on infrastructure
services, as highlighted in this study, is a clear manifestation of this linkage.

Finally, it should be noted that the policy approximation fostered by some FTAs can have
important implications for domestic policy in the less developed partner countries. The
tendency for the regulatory norms of the United States and the European Union to become, by
virtue of the economic size of these entities, the required standard (de facto and de jure for EU
accession states) means that care is needed in ensuring that regulatory practices are
appropriate for the level of development of partners. This is not a feature exclusive to services
but it is of particular relevance in this sector. Moreover, notwithstanding the tendency for US
and EU regulatory standards to become the de facto norm in bilateral agreements to which
they are a Party, the proliferation of FTAs nevertheless means a proliferation of standards.
This has been identified as a particular challenge for developing countries (see OECD, 2005).

Differences in Approaches: It should first be acknowledged that the similarities between the
approaches of the Core Entities to services liberalisation at the regional level are as
pronounced as the differences. Most importantly, they share to a very large extent the same
sectoral and modal sensitivities. Moreover, the different agreements to which the Core
Entities are a party are by no means identical, depending as they do on the partner(s) in
question.

Nevertheless, some broad characteristics, and differences, can be identified:

e Singapore, in keeping with its generally liberal approach to trade policy, is at the
liberalising end of the reform spectrum in its regional agreements.

e The United States too seeks ambitious outcomes, as reflected in its use of negative
listing, though this, as we have seen, needs careful interpretation. And the United
States is relatively cautious with respect to provisions on competition policy. In the
area of investment, as will be noted elsewhere, US-style agreements (including
NAFTA) tend to go beyond issues relating to the right of establishment (the principal

92



focus of EU-style agreements) by building on the investment treatment and protection
principles of bilateral investment treaties.

e The EU is distinguished by its pursuit of regulatory harmonisation. In the area of
competition policy, as will be noted elsewhere, agreements to which the EU is a party
tend to include coordination of specific competition rules and standards, in contrast
with US-style agreements (including NAFTA) which tend to contain only general
obligations to take action against anti-competitive behaviour without setting out
specific standards or provisions. EU agreements (and those of EFTA) also tend to be
distinguished from those of the United States by the use of positive (or hybrid) listing.
It may be that positive listing helps facilitate internal coordination within a trading
block.

e And Japan tends to be distinguished by the intended use of regional initiatives to
stimulate domestic reform efforts. Japan’s agreements often share characteristics of
those negotiated by the US. Thus the investment chapter of the Japan-Singapore EPA
has provisions similar to those found in NAFTA, and like NAFTA includes investor-
state provisions. The Japan-Singapore disciplines, however, are weaker than those
found in NAFTA and do not apply in full to investment in services (Sauve, 2002).
And the more recent Japan-Philippines FTA runs against the Japanese trend of
including investor-state provisions because of Manila’s concerns about the costs of
international arbitration (Bridges Weekly, 21 September 2006). Japan’s strategy with
respect to positive and negative listing is not clear and the choice may reflect the
preferences of Japans’ partners as much as those of Japan.

3.7 INVESTMENT
3.7.1 Introduction

International rules and provisions on investment have not followed a consistent development,
and are the result of a patchwork of multi-level international investment agreements. These
agreements range from bilateral investment treaties (BITs), to regional and bilateral trade
agreements, OECD codes and decisions, as well as multilateral rules under the WTO and UN
non-binding codes (Reiter 2006). This summary will focus on the treatment of trade-related
investment provisions in FTAs by the Core Entities, and will thus concentrate on bilateral
trade agreements, leaving other levels of rule-making in investment out of its scope. For the
sake of coherence and clarity regarding the relationship with the international trading system,
this introduction will also briefly describe rule-making within the WTO.

Rules on investment and trade are among the current contentious areas of the WTO and are
opposed by many countries, notably in the developing world. However, despite this
resistance, which led to the withdrawal of the Singapore Issues from the current trade round,
trade-related investment measures proliferate in FTAs formed by many countries, including
the Core Entities, as well as some of those countries which oppose their adoption at the
multilateral level. The inclusion of investment provisions in FTAs — arising in part, perhaps,
from the greater flexibility of commitments in bilateral accords - highlights the possibility that
FTAs can complement the WTO framework.

93



As a consequence of the reluctance to negotiate a multilateral trade and investment
agreement, rule-making on investment in the WTO is rather limited and patchy to the extent
that the relationship between trade and investment is on the one hand, not comprehensively
covered, and on the other hand, spread over various agreements. Investments are covered in
the GATS in so far as they constitute a part of mode 3 (commercial presence), but can also be
relevant under mode 1 (cross-border supply) through provisions for non-establishment. The
GATS applies the Most Favoured Nation (MFN) principle to all services, and thus also to
investments in services that fall within the scope of the agreement. Furthermore, the National
Treatment (NT) principle applies to those services where commitments have been undertaken
in the schedules of specific commitments. The Agreement on Trade-related Investment
Measures (TRIMSs) relates only to trade in goods. It prohibits quantitative restrictions and
measures which are inconsistent with national treatment. It also provides an illustrative list
which mainly deals with local content and trade balancing requirements. The Agreement on
Trade-related Aspects of Intellectual Property Rights (TRIPS) indirectly relates to investment,
in so far as it covers intellectual property, an intangible asset that constitutes a significant part
of many investments. The Agreement on Subsidies and Countervailing (SCM) measures
addresses investment insofar as it prohibits subsidies and similar measures, which are a
practice of states in providing incentives to local and foreign investment. Table 12
summarises the treatment of investment in WTO agreements.*

Table 12 WTO Provisions on Investment

Agreement | Coverage Important Rules

GATS Services MFN, NT in modes 1, 3

TRIMs Goods NT, prohibition of quantitative
restrictions

TRIPS Intellectual MFN, NT, other provisions

property

SCM Goods Prohibition of subsidies and

countervailing measures

Almost all the FTAs reviewed in this project include investment provisions, which can be
grouped under six issue areas: provisions related to establishment and non establishment in
sectors other than services, provisions dealing with non-discrimination in non-services
sectors, the treatment of investment in services, investment regulation and protection, dispute
settlement and investment promotion and cooperation (Miroudot and Lesher, 2006). The
following sections will analyse investment provisions covered in the FTAs of the Core
Entities based on the above taxonomy. It will then reflect over the trends across time in this
field, and the strategies applied by each Core Entity.

3.7.2 United States

In the OECD ranking of RTAs according to the extensiveness of their investment provisions,
NAFTA is placed high. The agreement is WTO-plus in many respects. NAFTA defines
“investment” in broad terms. It provides (Chapter 11) for both national and MFN treatment
for investment from all NAFTA signatories as well as investments from non-partner countries
that are located within the NAFTA territory. National and MFN treatment applies equally to
both pre- and post-establishment phases of an investment project, and Chapter 11 requires that
members provide the better of national or MFN treatment. Chapter 11 also states that

* The Agreement on Government Procurement is not covered here, although it relates to investment as well.
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members must provide “fair and equitable” treatment. NAFTA contains provisions which
prohibit various types of performance requirements, such as import, export and domestic
content targets, as well as obligations to transfer technology, many of which go beyond those
found in the Agreement on Trade-related Investment Measures (TRIMS). NAFTA was one of
the first RTAs to provide for investor-state dispute resolution; it also contains provisions for
state-to-state dispute settlement. Overall, NAFTA - together with Canada-Chile and Mexico-
Japan — is found to have the most extensive package of provisions on investment regulation
and protection. NAFTA is commonly considered to have established a “model” approach to
the treatment of investment in FTAS (see table below).

Liberalisation of non-services sectors is implemented according to the NAFTA model in the
United States’ FTAs with Chile (2004), Morocco (2006) and CAFTA (2006). The FTA with
Oman (2006) contains national treatment but does not extend the MFN clause. Investment in
services is most commonly covered in the services section, although in some agreements
(Chile, CAFTA) it is explicitly covered within the investment chapter. Regardless of whether
investment in services is treated in the services or investment sections, all FTAs adopt MFN
and national treatment on investment and apply a negative-listing approach. The only
exception to this rule is the FTA with Jordan (2001), which uses positive-listing. The FTAS
with Jordan and Bahrain liberalise investment in services but do not apply to non-services
liberalisation. The relatively old agreement with Israel (1985) does not include any provisions
on investment. Regulation and protection of investment in US FTAs is substantial to the
extent that the agreements include provisions on the prohibition of performance requirements
that go beyond those required in the TRIMs agreement. They also provide for the free transfer
of funds, the temporary movement of key personnel, provisions on expropriation and
specifically address the issue of fair and equitable treatment for investment. As in the
modalities of liberalisation, the FTA with Jordan differs from the general trend as it does not
include any of these measures, with the exclusion of the temporary entry and stay of key
personnel. This last measure is also absent from the FTA with Morocco.

Dispute settlement is addressed in most FTAs in the same manner. State-state disputes are
settled on an ad-hoc basis of consultation and arbitration. Investor-state disputes are to be
resolved either through ad-hoc arbitration or by permanent arbitration through the ICSID.

Assessing the WTO-plus character of US FTAs is made difficult by the fact that while
NAFTA, as well as US-Chile and US-Singapore are ranked high, another agreement, US-
Jordan, is not. It has been suggested (Miroudot and Lesher) that the absence of pre-
establishment provisions in US-Jordan arises because the agreement is focused on investment
promotion and co-operation rather than on investment liberalisation.

In concluding, it might be observed that US investment provisions in its FTAs are linked
closely with its broader foreign policy and economic goals. The United States has used FTAs
to promote US investment abroad, as well as economic reforms. It puts considerable emphasis
in its FTAS on securing access and protection for its investors in its partners’ markets. For this
reason, the United States pursues the extension of the NAFTA model to other countries in its
FTAs. Similarly, investor-state dispute settlement provisions seek to safeguard US investors’
interests abroad. Even so, the US itself is willing to deviate from its model, as in the case of
the US — Australia FTA, that does not include investor-state dispute settlement provisions,
probably for fear of legal challenges.
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Table 13 The NAFTA model of investment agreement’

Provision

Definition of
investment

Coverage

Principles

Transparency
and due process

Substantive rules

Liberalisation

Investment
protection

Regulatory safe
Guards

Enforcement
Dispute settlement

US model BIT

Broad tangible and
intangible assets
‘every kind of
investment owned

or controlled’
Investment agreement
only

Negative lists tailored

to the country concerned
Pre and post investment
national treatment and
MFN

Some general measures

General ban on
performance
requirements

Fair and equitable
treatment

Classic and
effective
protection

Scope for exclusion
of sectors

General exemptions
for security etc
Investor-state and
state-state dispute
settlement

Broad tangible
and intangible
asset based

Chapter covering all
investment (distinct
from cross border
services)

Negative list

Pre and post
investment national
treatment 11.2
MFN 11.3

General rules under Arts
1800 1804

7 performance
requirements banned

Ban on linking

incentives to performance

requirements

Fair and equitable
treatment

Classic and ‘effective’
expropriation rules and
protection of capital
transfers

Negative list exclusions,
reciprocity

Detailed procedural
rules on investor state
actions

US-Chile

Broad tangible
and intangible
asset based

Separate investment
chapter

Negative list

Pre and post
investment national
treatment and MFN

General rules for
agreement as a whole

As in NAFTA

As in NAFTA

As in NAFTA

Detailed procedural
rules on investor
state actions

US-Singapore

Broad tangible and
intangible asset based

Separate investment
chapter

Negative list
Pre and post investmen

national treatment and
MFN

General rules for
the agreement as
a whole

Asin NAFTA

Asin NAFTA

Asin NAFTA

Detailed procedural
rules for investor state
dispute settlement
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3.7.3 European Union

The Treaty Establishing the European Community (1957) was among the early efforts at
introducing rules on investment at the regional level; it emphasised the issues of
establishment and the free movement of capital (OECD, 2003). In 1992, an article was added
to the EC Treaty prohibiting restrictions on the movement of capital between member States
and between member States and third countries.

Agreements involving countries that have historically restricted capital movements have also
tended to emphasise establishment and capital movement issues. For example, the Europe
Agreements, concluded in the early and mid-1990s between the European community and
Central and eastern European Countries, also focus primarily on establishment issues by
providing for national treatment with regard to the establishment and operation of companies
and nationals.

The EU-Chile FTA contains a number of WTO-plus features. The chapter on investment in
goods provides pre-establishment national treatment, together with an undertaking to review
the legal framework for investment in both Chile and EU Member States by March 2008. The
services chapter covers establishment with respect to Mode 3. Several sectors are nevertheless
excluded from the ambit of the agreement, including audiovisual, maritime cabotage, air
transport and government procurement. It has been observed that EU-Chile is the first FTA in
which the European Union has included rules on the establishment of investments with a non-
EU-accession country and that, in this respect, it could represent a new EU model agreement
in respect of investment. It might also be observed that EU-Chile can be distinguished from
the NAFTA model in that it makes reference to existing obligations under OECD codes, and
might be regarded as representing a progressive, or gradual, approach to investment rules.
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Table 14 The progressive liberalisation model of investment agreement

Definition

Coverage

Principles

Transparency

Substantive rules
e Liberalisation

e |nvestment
protection

e Obligations on
investors

Regulatory
safeguards

Implementation
and
enforcement

WTO

Provision of a service
by means of
establishment

Services covered by
GATS using positive
and negative

listing

Post-investment national
treatment for services
and MFN subject to
exceptions

Rules for services
investment under mode 3

Ban on six performance

requirements in TRIMs

None

None

Exclusion of sensitive
sectors

General exclusions
(e.g security, health,
environment)

Pursuit of ‘legitimate’

regulatory policy objectives

General state — state under
Dispute Settlement
Understanding

OECD EU-Chile

Broad FDI, real estate and

securities

Positive listing

National treatment (not Reference to existing
binding for pre-investment) obligations under
and MFN OECD codes

Binding rules on transparenc General transparency
with ratchet mechanism rules for the agreement

Progressive remove all
restrictions

As under existing
agreements

Financial transfers protected None but reference to
existing BITs that
provide protection

Non-binding provisionsin ~ None

the Code of Conduct for

MNCs

OECD codes on restrictive
business practices

Scope for exclusion of
sensitive sector

N/a

Public policy, health and
security exemptions

Derogations in cases of
economic disturbance
Consultation and peer Bilateral state — state
Pressure
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Whether or not EU-Chile represents a new departure will depend on the evolution of the
relationship between the Commission and the member States.* On the basis of an agreement
forged, under Swedish EU presidency, between Sweden and France (representing the two
poles of opinion) EU-Chile, unlike EU-Mexico, came to have meaningful commitments on
pre-establishment. But post-establishment investment protection and enforcement through
investor-state dispute settlement were once more left aside, with a reference to BITs between
individual member states and Chile. In short, the Commission had to stay in line with the
distribution of competence within the European Union, and was not given any mandate to
negotiate provisions on protection similar to those found in BITSs.

It is therefore not assured that the achievement of including pre-establishment commitments
can be consolidated, and perhaps extended to post-establishment provisions. In the meantime,
the Euro-Med agreements and the Cotonou Agreement between the EU and the African,
Caribbean and Pacific (ACP) Countries, instead of directly incorporating the full range of
investment provisions typically found in bilateral investment treaties, provide for the
conclusion of such treaties between the parties. It has thus been concluded (Reiter) that in a
post-NAFTA world and compared to many other countries, including some more advanced
developing countries, the European Union’s treatment of investment in RTAs remains fairly
limited in scope.

State-investor dispute settlement mechanisms are not included in any of the EU FTAs
examined. State-state dispute settlement is solved either through consultations (all
agreements) or through the establishment of political bodies (Morocco, Jordan, Israel).

3. 74 EFTA

EFTA agreements are widely dispersed within the OECD ranking of investment provisions,
with EFTA-Singapore highly ranked, EFTA-Mexico somewhat less so, and EFTA-Chile
towards the end of the scale.

Consistent with this finding, EFTA’s FTAs that provide for a general evolution of investment
measures. Neither of EFTA’s agreements with its Mediterranean partners, Morocco (2002)
and Israel (1993), contains provisions on investment. The declaration with the GCC (2000)
has no concrete provisions on investment. And the FTA with SACU (2002) deals only
partially with investment promotion and cooperation.

Surprisingly, the FTA with Mexico (2001) is rather limited and mainly deals with
liberalisation and protection of certain payments and transfers related to foreign direct
investment, as well as investment promotion. It has no provisions on the right of
establishment or non-establishment with regard to non-services sectors. Investment promotion
and cooperation is confined to information enhancing mechanisms, cooperation procedures
and harmonisation of rules. The review clause foresees the possibility of future liberalisation
within three years of entry into force. Investment is addressed in the services section covering
national treatment and MFN on establishment and pre-establishment with negative-list
schedules. Quite in contrast the EFTA — Chile FTA (2004) contains national treatment on
establishment with pre-establishment covered on a negative-listing basis. Non-discrimination
is not included for non-services sectors. The services section covers investment with national
treatment and MFN, providing for market access, using positive-lists. The FTA also contains

*® The following observations draw on Reiter in Woolcock (2006).
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provisions which prohibit ownership requirements and allows for the free transfer of fees, but
is silent on expropriation, which is an important provisions recurring in many FTAs. There is
no investor-state mechanism. And investment promotion or cooperation mechanisms are
absent from the agreement.

In contrast to those agreements, the FTAs with East Asian countries, Korea (2006) and
Singapore (2003) are further developed. *° Liberalisation of investment is quite extensive in
the case of Korea, and the FTA provides for both MFN and national treatment for
establishment (investment provisions are covered in a separate agreement to the FTA), and
pre-establishment on a negative-list basis. Investment in services sectors is treated through the
same instrument, however, limited through positive-lists. The FTA provides for provisions on
free transfer of funds, expropriation and the temporary entry of key personnel as part of the
investment regulatory setting. State-state dispute settlement is carried out though consultation
and ad-hoc arbitration, while state-investor dispute settlement in investment is subject to both
an independent international arbitrator and the ICSID. Investment promotion and cooperation
mechanisms are not provided for in the FTA.

EFTA countries have tended to follow the EU in their FTAs and investment provisions for
many years. However, as can be noted from their FTAs with Korea and Chile, this has
changed in recent years, and EFTA has gone beyond the EU with relation to its investment
provisions. This is to some extent a result of an amendment to the EFTA convention, adopted
in 2001, which led to the internal adoption of key NAFTA provisions, that later on facilitated
more advanced FTAs with third countries.

3.7.5 Japan

As noted earlier, Mexico-Japan is ranked among the agreements having the most extensive
package of provisions dealing with investment regulation and protection. It is ranked high in
the OECD listing, as is Japan-Singapore.

Japan’s agreements with Mexico (2005), Malaysia (2006), Philippines (2006) and Chile
(2007) all follow a negative-listing approach for pre-establishment, with MFN and national
treatment provisions on establishment for non-services sectors. The FTA with Thailand
(2007) is an exception, which follows a positive-listing approach to pre-establishment.
Investment provisions in services are addressed in the FTAs within the services sections. In
these chapters, MFN and national treatment are accorded, and limitations and commitments
are provided in positive-listing. The FTA with Mexico is an exception, and applies a negative-
list approach, following the NAFTA model. Furthermore, liberalisation of investment in
services is covered in this FTA in the investment chapter.

All of Japan’s FTAs, surveyed here, include provisions which prohibit performance
requirements. However these provisions extend beyond the TRIMs only in the case of the
Philippines, Mexico and Chile. While prohibition of ownership requirement is specifically
prohibited solely in the case of Mexico, all of the FTAs include measures on the freedom of
transfer of fees, expropriation and guarantee the temporary entry or stay of key personnel.

*® The FTA with Singapore will be analysed later. An FTA containing investment provisions is currently being
negotiated with Thailand.
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Dispute settlements are treated through ad-hoc consultations and arbitration with regard to
state-state disputes. Investor-state disputes are resolved through international arbitration or
referral to the ICSID.

The framework for investment promotion and cooperation does not include measures dealing
with harmonisation of legislation and rules or lock-in prospects for future liberalisation.
However, investment promotion provisions are included in the Mexican and Malaysian FTAs.
In addition, these two FTASs also include also mechanisms for cooperation in investment.

3.7.6 Singapore

The investment provisions in FTAs to which Singapore is a party tend to be ranked relatively
high.

The New Zealand-Singapore FTA is found to be among the most extensive in terms of
investment liberalisation, with pre- and post-establishment national treatment of goods and
services (Miroudot and Lesher). The absence of an MFN clause in the services chapter causes
the agreement to be ranked a little behind NAFTA. Provisions on investment regulation and
protection are also absent, though, interestingly, they are included in more recent Singapore
FTAs with the United States and Japan.

Singapore’s FTAs tend to follow the NAFTA model. Investment in services though is covered
in a more varied way. The FTAs with the US and with Korea (2006) address investment in
services within the investment chapter. Other agreements, with Japan (2002), Australia
(2003), EFTA and Jordan (2005) include investment within the services section. National
treatment is always granted, yet MFN is extended only in the case of FTAs with EFTA and
the US. The FTAs with Korea, Australia and the US use a negative-list approach, while other
agreements follow positive-listing.

Provisions on the prohibition of performance requirements are absent from the FTAs with
Australia and EFTA. These provisions extend beyond those in the TRIMs, with the exception
of the FTA with Jordan. The agreement with Australia includes a specific prohibition on
ownership requirements. The free transfer of funds, which is common to almost any FTA with
investment provisions, is not prescribed in the FTA with Korea. Temporary stay or entry of
key personnel, fair and equitable treatment, as well as expropriation measures are addressed
in all agreements.

Dispute settlement is addressed in a similar manner across the FTAs. For state-state disputes,
the FTAs provide for ad-hoc consultation and arbitration. Investor-state disputes are to be
resolved through either the ICSID or international and independent arbitration.

In principle, Singapore’s investment provisions do not address investment promotion,
cooperation, harmonisation of rules and legislation or future liberalisation. However,
investment promotion measures are provided for in the FTA with Japan and Jordan.
Furthermore, cooperation in investment mechanisms is addressed in the FTA with Japan.

Following the Asian financial crisis, Singapore decided to accelerate its liberalisation
processes beyond the ASEAN Investment Area (AIA). Although a part of ASEAN, it
considered the grouping’s processes to be slow, in particular with regard to consensus
building concerning trade agreements with third countries. Singapore’s active bilateral trade
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policy following the Asian financial crisis prioritises its main trading partners, as well as
trying to achieve a first mover advantage with countries that are not yet linked with South
East Asia and are interested in becoming so. Singapore’s strategy in investment is based on a
small and open economy perception aimed at attracting inward investment, and its FTA
investment rules put an emphasis on the benefits of foreign-owned investment. Its conclusion
of FTAs with Egypt and Jordan was motivated by the goal of inducing investors in third
countries to channel their investments in Jordan and Egypt via subsidiaries to be established
in Singapore, rather than in places such as the US or the EU.

3.7.7 Conclusions

Asymmetric Provisions: It has been found that, compared with the GATS, there is a tendency
towards bilateral reciprocity in investment provisions in FTAs, particularly in agreements
between developed countries and developing countries that have made fewer commitments
under the GATS (Houde, 2007).

In short, very little evidence has been found of asymmetry in provisions dealing with
investment. And where there is evidence it needs to be treated with care. It may even be that
where there is asymmetric treatment, it could be interpreted as favouring the developed
partner. For example, in EU-Jordan, EU foreign direct investment gets both Most-Favoured-
Nation treatment and National Treatment in Jordan, while Jordanian investment in the EU
receives only MFN. This raises the question, however, as to whether in talking about
asymmetric treatment it is necessary to distinguish between the legal provisions and the
economic effects of such treatment. In this particular case, asymmetric legal provisions,
which give better treatment to EU investment in Jordan than to Jordanian investment in
Europe, may, because of the benefits of inwards FDI, in fact serve the economic interests of
Jordan. Because in this case, Jordan stands to “gain more by giving more”, this in turn raises
the broader question, beyond the scope of this study, of whether asymmetric treatment that
serves to limit liberalisation commitments actually promotes national self interest (Heydon,
2007).

Policy Trends: In the course of preparing this study, the trend has become apparent (Miroudot
and Lesher) that investment, which has traditionally been covered in BITs, is increasingly —
with a question mark for the EU - being incorporated into FTAS. All North-South FTAs with
investment provisions have been signed within roughly the last ten years, starting with
NAFTA in 1994. As long as investment remains outside the scope of the DDA, this trend
might be expected to continue. The counter-argument to this, however, is that precisely
because investment has been taken out of the Doha Development Agenda, public opinion in
both developed and developing countries will come to question the inclusion of
comprehensive investment provisions in FTAs. Parts of civil society in the EU have already
voiced concerns that economic partnership agreement (EPA) negotiations aim to establish
rules in areas that have been taken off the agenda in the WTO. In Canada and the United
States, the number of politically sensitive investor-state disputes, and the associated fines
imposed upon governments, could generate a public backlash against ambitious investment
provisions in FTAs (Reiter). The jury is out on this, and for the moment the benefits which
FTAs can bring to a more coherent approach to the promotion and protection of investment is
likely to prevail.

Links to Domestic Policies: The tensions just discussed between, on the one hand, fostering
and protecting investment, and on the other, preserving governments’ right to regulate are a
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clear manifestation of the link to domestic policy. This is reflected, for all of the Core
Entities, in the way in which FTA provisions seek, on the one hand, to foster the growth of
FDI and its attendant benefits while at the same time excluding sectors, such as audio-visual
or coastal shipping, where domestic sensitivities remain high.

Differences in Approaches: A recurring theme of this section has been the variety of ways in
which Core Entities deal with investment in their own agreements. Such differences may in
fact be as great as the differences between the entities. Nevertheless, some distinctions among
the Core might be suggested:

e A distinguishing feature of the investment provisions of the United States, and her
NAFTA partners, is the relative emphasis placed on investment regulation and
protection. The three agreements found to have the most extensive provisions in this
area all involve NAFTA Parties.

e A distinction might also be drawn between the NAFTA practice of combining all
investment provisions (goods and services) in one chapter, with cross border services
in another chapter, and the preference of the EU to have separate chapters for
provisions dealing with, respectively, goods and services. A recent study by the
OECD (Houde, 2007) finds that in terms of investment protection, the configuration of
the chapters within FTAs is not the determining factor, but rather the scope and
coverage of the investment protection provisions themselves.

e A distinction can also be drawn between those agreements which tend to use a
negative-list approach and those employing a positive list. The former are essentially
NAFTA-inspired and include US-Mexico, US-Morocco, and Japan-Mexico. The latter
are GATS-based and include EU-Chile, EFTA-Singapore and Japan-Singapore. As
with the services discussion earlier, however, care is needed in drawing implications
for the liberalisation potential of these two approaches. While negative listing is seen
as being relatively comprehensive and transparent, and positive listing as flexible and
progressive, both approaches in the area of investment in FTAs are found to be WTO-
plus. And elements of flexibility can be introduced into negative listing, just as
positive listing can be made more transparent (Houde).

e The tendency to cover investment provisions in side-BITs would also seem to be a
distinguishing feature of EU — or more precisely, EU member States’ - practice.

e A difference is also evident between the United States and the European Union in
terms of resort to sequential negotiations at different levels or forums (Woolcock
2006). The United States first forged progress through linking the investment
protection principles of bilateral investment treaties with the plurilateral rules
developed at the OECD. The resulting model was then applied at the regional level in
the CUSFTA and perfected in NAFTA, before efforts were made to have the model
adopted at the plurilateral level in the MAI negotiations. When the MAI failed, the
United States opted to promote the NAFTA model in regional agreements, rather than
in the multilateral setting of the WTO, because of developing country opposition to
high-standard rules. In contrast, the EU has made less use of such sequential
negotiations and has not used RTAs to promote a coherent model for investment rules.
As seen above, this is largely because of “domestic” factors related to which level of
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policy making in the EU — the Commission or the member states — has competence
over investment in international negotiations.

3.8 INTELLECTUAL PROPERTY

Many of the recent bilateral free trade agreements (FTA) implemented by the United States
(US), European Union (EU), Singapore, Japan, and the European Free Trade Association
(EFTA) include provisions on intellectual property rights (IPR) that go beyond the
requirements of the Agreement of Trade-Related Aspects of Intellectual Property Rights
(TRIPS). However, with few exceptions, the majority of these *“TRIPS-plus’ provisions are to
be found in the FTAs of the United States and the European Union. Many of the FTAs
negotiated by Japan and Singapore do not even include sections concerning IPR. Furthermore,
the FTAs of the US are significantly more ‘TRIPS-plus’ than those being negotiated by the
EU, which tend to narrowly focus on the protection of European geographic indicators (Gl),
see table 15 for an overview. The FTAs negotiated by the United States contain extensive
‘TRIPS-plus’ requirements for copyrights, trademarks, patents, civil and criminal
proceedings, as well as border measures and are the most comprehensive IPR agreements
contained in FTAs.

Table 15 TRIPS-Plus Provisions in Free Trade Agreements
uUsS EU EFTA Japan Singapore

*

Copyrights
Trademarks
Patents
Data
Exclusivity
Geographic X
Indicators
Industrial X
Design
Satellite X
Signals
Rights X
Management
Information
Internet
Domains
Civil
Proceedings
Border
Measures
Criminal
Proceedings

X = findings from the current study
* =observations from Pugatch (2006)

*

* X

XXX ([ X

X X X| X

For a detailed break down of the IPR provisions in the FTAs of the core entities see annexes 3.8.1 to 3.8.6.
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3.8.1 The United States

This study focuses on US FTAs with Mexico (NAFTA), Singapore, Chile, Morocco, Bahrain,
Peru, and Oman. Any reference to ‘all US FTASs’ should be considered limited to the
agreements included in this study. The FTAs negotiated by the United States include many
“TRIPS-plus’ provisions for the following*':

Copyrights:

US FTAs have extended the minimum term of protection for copyrights from the 50-year
term established by TRIPS. Although NAFTA required only 50 years of protection,
subsequent agreements with Singapore, Chile, Morocco, Bahrain and Peru have all extended
this term to a minimum of 70 years.*® The most recent US FTA, signed by President Bush in
late 2006, extends the period of protection, when not calculated on the life of a person, to an
astounding 95 years.”® US FTAs also provide rules and penalties for the circumvention of
technological protection measures (TPM).

Related Rights:
US FTAs are also TRIPS-Plus in their obligations concerning rights management information
and the protection of satellite signals and Internet domain names.*

Trademarks:

All US FTA reviewed, from NAFTA to Oman, extend the term of protection for trademarks
from the 7 years established in TRIPS to a minimum of 10 years. US FTAs also strengthen
the protection of well-known marks, and eliminate a loophole in TRIPS that allowed countries
to require that the generic name of a pharmaceutical product be displayed larger than the
trademark name (Article 20 of TRIPS).>> US FTA also provide detailed provisions for the
creation of an efficient and transparent trademark registration process, which includes
electronic applications, refusals of protection to be written and reasoned, and the opportunity
for interested parties to contest decisions.

Geographic Indicators:

US FTA are not TRIPS-Plus in their provisions for Gl, in fact, they may be ‘TRIPS-minus’.>®
US FTAs seek to protect Gl through incorporating them into trademark systems, whereas
TRIPS established Gl as a potentially separate IPR from trademarks. In this sense, US FTAs
provide protection for GI for all goods and services, as long as they are protected as
trademarks, whereas EU FTAs only provide protection for listed Gl for wines and spirits.>*

*" The foundation for this analysis comes from: Pugatch, Meir Perez. “The international regulations of IPRs in a
TRIPs and TRIPs-plus world” in Trade and Investment Rule-making edited by Stephen Woolcock. United
Nations University Press, Tokyo, 2006 and Roffe, Pedro. Bilateral Agreements and a TRIPs-plus World: the
Chile-US Free Trade Agreement. TRIPS Issues Paper 4, Quaker International Affairs Programme. Ottawa, 2004.
*8 US-Singapore 16.4:4, US-Chile 17.5:4, US-Morocco 15.5:5, US-Bahrain 14.4:4, and US-Peru 16.5:5
*Us-Oman 15.4:4

% Article 15.4 and 15.8 of US-Bahrain deal with Internet domain names and satellite signals, respectively. The
provisions are identical in other US FTAs.

> Article 15.2:3 of US-Morocco offers a good example of this provision, which is nearly identical in all US
FTAs.

°2 Articles 14.2:7 to 14.2:9 of US-Bahrain offer a good example of the standard system of registration.

%% Vivas-Eugui, David and Christophe Spennemann, 28. UNCTAD/ICTSD Project on Intellectual Property and
Sustainable Development, Costa Rica, 10 - 12 May 2006. UNCTAD/ICTSD.

** For differing approached to Gl in US FTA, see US-Peru 16.3 and US-Bahrain 14.2.
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Patents:
US FTAs are TRIPS-Plus in three important ways.

e Every US FTA since Singapore has carefully prohibited the ‘bolar provisions’ that
allow for the use of technology from a patented pharmaceutical to aide in the
production of generic versions — the use of such bolar provisions to produce generic
drugs has been ruled consistent with TRIPS obligations.*

e US FTAs require the extension of the term of patent protection if the life of the patent
has been curtailed due to delays in patent registration or authorisation.>®

e Some US FTAs prohibit the parallel importation of pharmaceutical products — a
practice allowed under the international exhaustion provisions of TRIPS.>

Data Exclusivity:

US FTAs have all been used to clarify the vague terminology of Article 39 of TRIPS, which
merely stated that protection of undisclosed data for the approval of pharmaceutical products
or agricultural chemicals should be protected. After NAFTA required a period of protection of
5 years for such data, all subsequent US FTAs have required 5 years of protection for such
data concerning pharmaceutical products and 10 years for agricultural chemicals.?®

Civil Proceedings:

US FTAs contain careful legal wording in order to better define TRIPS provisions that were
left vague and difficult to enforce. For instance, US FTAs attempt to preclude the possibility
of ‘innocent infringement’ by excluding the TRIPS wording that punishable infringement
must be done 'knowingly, or with reasonable ground to know'. In contrast, US FTAs simply
state that 'in judicial proceeding, the judicial authorities shall have the authority to order the
infringer to pay the right holder™®, without any qualifications as to what type of infringement
occurred.

TRIPS-Plus provision also includes:

e The option for pre-established damages to paid to rights holders, in excess of losses, in
order to provide a deterrent for future infringement.”

e The destruction of infringing goods in civil proceedings, despite the domestic law of
most countries only allowing such action in criminal proceedings.®

e The extension of civil proceedings to all IPR, not just those mentioned in the
agreement.

% See, for example, US-Bahrain 14.8:5, US-Morocco 15.9:6, or US-Peru 16.9:5 for identical provisions.

% The definition of an ‘unreasonable delay’ differs from agreement to agreement. For variation see US-Peru
16.9:6 (a) and US-Morocco 15.9:7.

>’ US-Singapore 16.7:2 and US-Morocco 15.9:4.

%8 See, for example, US-Morocco 15.10 or US-Peru 16.10.

% See, for example, US-Singapore 16.9:8 or US-Morocco 15.11:5.

% See, for example, US-Bahrain 14.10:7 or US-Oman 15.10:7, which establishes a maximum penalty of three
times the assessed injury.

¢! See, for example, US-Chile 17.11:12 (a) or US-Oman 15.10:10 (a).
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e The destruction of any materials used in the infringement — whereas TRIPS holds that
materials can only be destroyed if the ‘predominate use’ is for infringement.®?

e The provision that sanctions be applied to any party of the proceedings who does not
protect confidential information.®®

e The provision that government experts who must be paid by the litigation shall not be
prohibitively expensive.®*

Border Measures:

Since the implementation of TRIPS, US FTAS have progressively tightened the requirements
on border control. Although TRIPS only requires ex officio action for the importation of
infringing goods, the FTA with Singapore requires such action for the importation and
exportation of infringing goods, as well as cooperation for infringing goods found in transit.
All subsequent agreements have explicitly required ex officio action for infringing goods
imported, exported, and in transit.®®

Criminal Proceedings:

The most notable provisions in US FTAs include:
e The right of authorities to initiate legal action without the need of private complaint.®®
e Forfeiture of assets traceable to the infringing activity.®’
e The need for criminal proceedings in the absence of wilful wrongdoing.®®

Trends:

US FTAs follow a standard approach that is nearly verbatim in most agreements. Although
NAFTA does go beyond TRIPS is some important ways, their contemporaneous negotiation
led to many similarities. However, US FTAs after NAFTA have all followed a very similar
format and often include entire identical sections. In this way, most US FTAs are equally
“TRIPS-plus’, although there are a few notable exceptions:

e The extension of copyright protection, not based on the life of a person, from 50 years
in NAFTA, to 70 years in FTAs with Singapore, Chile, Morocco, Bahrain, and Peru,
and 95 years with Oman.

e The civil proceedings provision of sanctions against parties not protecting confidential
information is only found in late FTAs such as with Bahrain, Peru, and Oman.

e The increase of border measures from NAFTA’s requirement of ex officio action for
imported infringing goods®, to Singapore’s requirement for such action on imports
and exports, to the subsequent requirement in all following FTAs of ex officio action
for infringing goods imported, exported, or in transit.

82 Compare TRIPS Atrticle 46 to US-Oman 15.10:10 (b).

8% See US-Morocco 15.11:12 (b), US-Bahrain 14.10:12, and US-Oman 15.10:12 (b).
% See US-Bahrain 14.10:16, US-Peru 16.11:17, and US-Oman 15.10:16.

6 Compare US-Singapore 16.9:19 and, for example, US-Peru 16.11:23.

% See, for example, US-Peru 16.11:27 (d).

®7 See, for example, US-Bahrain 14.10.27 (b).

% See, for example, US-Bahrain 14.10:28.

% NAFTA Article 1718:1
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e The requirement of criminal proceedings for infringing activity, even in the absence of
wilful wrongdoing for trafficking in counterfeit labels for computer programs, motion
pictures, and other audiovisual works.

Domestic Linkages:

The United States can most clearly be seen to be advocating domestic type regulations in the
field of geographic indicators and trademarks. Although TRIPS provides for geographic
indicators to be protected as a separate type of IPR, US FTAs have attempted to classify Gl as
types of trademarks. The US conception of Gl is based on a common law system, or private
law conception, which grants trademark protection to persons of corporations. Other
countries, especially the EU, can be seen to advocate a public law conception of protection for
GlI, which are technically owned by the state, rather than a person.”® By including Gl in the
trademark sections of many FTAs, the US has attempted to spread its domestic conception of
Gl and trademarks abroad.

Asymmetrical Preference and Transitional Periods:

All US FTAs allow for certain transitional periods in order to ratify certain international
conventions and agreements. Transition periods are also often allowed for enforcement,
criminal proceedings, electronic applications for trademarks, the extension of patent terms,
border measures, and civil proceedings, as well as other regulations. However, the transitional
period allowed for each country appears to vary in ways that are beyond the scope of this
analysis.” It is worth noting, however, that there is not a single instance of a transitional
period allowed for the US, as TRIP-Plus regulations in US FTAs appear to be an extension of
US domestic law.

3.8.2 The European Union

This summary focuses on the EU agreements with Mexico, Chile, Egypt, and Korea — the
only agreements included in this study for which the EU has published a report including IPR
provisions. Although the EU agreements may be TRIPS-Plus in their requirement for all
parties to accede to several international conventions, the focus of the EU agreements is
clearly on the protection of Geographic Indicators for EU Wine and Spirits’>. However, the
protection of Wines and Spirits is not always sought as part of Association Agreements.
Although the Agreements for the Protection of Wine and Spirits is included in an Annex of
the agreement with Chile, the Agreement for the Protection of Spirit Drinks with Mexico is a
separate document.

Geographic Indicators: The EU has used bilateral free trade agreements to protect its interest
in international protection for Gl. Specifically, the EU has used such agreements to eliminate
the exceptions granted in Article 24 of TRIPS, which allows for the continued use of Gls that
had been used in good faith for a period of time before TRIPS.

"0 Vivas-Eugui, David and Christophe Spennemann, UNCTAD/ICTSD Project on Intellectual Property and
Sustainable Development, Costa Rica, 10 - 12 May 2006. UNCTAD/ICTSD.

™ See NAFTA 1701.3 and 1718.14, US-Singapore 16.10, US-Chile 17.12, US-Morocco 15.12, US-Bahrain
14.11, and US-Peru Annex 16.1.

"2 This analysis is heavily based on: Vivas-Eugui, David and Christophe Spennemann, UNCTAD/ICTSD Project
on Intellectual Property and Sustainable Development, Costa Rica, 10 - 12 May 2006. UNCTAD/ICTSD.
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Level and Means of Protection: Both the Spirits Agreement with Mexico and the Wine and
Spirits Agreements with Chile stipulate that the use of GI must follow the laws and
regulations of the party in which the Gl originates.” This requires Mexico and Chile to
respect EU laws concerning Gl.

Automatic Protection for Gl: Both the Spirits Agreement with Mexico and the Wine and
Spirits Agreements with Chile require 'reciprocal’ or 'mutual’ protection for GI.”* This requires
Mexico and Chile to provide protection for all EU Gl listed in the FTA. This eliminated the
ability of domestic authorities to decide that certain uses of Gl do not 'mislead the public'
sufficiently to infringe upon rights holders.

Exceptions allowed in TRIPS Article 24: The Agreement with Mexico explicitly eliminates
the exceptions allowed for in TRIPS.” The Agreement with Chile accords protection to a list
of designating GI, thus eliminating the exceptions to TRIPS.”® For instance, all trademarks
deemed in violation of EU GI must be cancelled within 12 years for domestic use, within five
years for use for export, and immediately upon entry into force for small quantity exports.”’

Protection of ‘Traditional Expressions’: Regulation of 'traditional expressions' is only present
in the FTA with Chile because of its apparent specificity to wine.”® Similar regulations can be
found in the EU FTA with South Africa, another major wine producer. This is a major
TRIPS-Plus regulation, as 'traditional expressions' do not qualify as GI under TRIPS.

Trends: The sample of EU FTAs is too limited to discern general trends. However, it is worth
noting the EU’s focus on GI and its selective attention to sensitive areas for each trading
partner. For instance, wine and spirit produces such as Chile and South Africa have
agreements on both wine and spirits, Mexico only has an agreement concerning spirit drinks,
and Morocco, a Muslim country with little production of alcohol, does not have an agreement
on either wine or spirits.

Domestic Linkages The EU’s focus on Gl is a direct attempt to link its domestic protection to
trading partners, and ultimately, a multilateral agreement. As mentioned above, the EU
approach to Gl is directly opposed to the US approach, as EU trading partners must cancel all
existing trademarks that are similar to EU protected GI. EU FTAs eliminate the possibility of
trading partners to decide that certain trademarks not sufficiently ‘mislead the public’, as
allowed in TRIPS.

Asymmetrical Preference and Transitional Periods: The EU allows for differing transitional
periods during which to accede to international conventions. The length of the transition
periods appears to be based on variables beyond the scope of this study.

™ See Atrticle 5.1 of the EU-Chile Agreement on Trade in Wines and Article 4.1 of the EU-Mexico Agreement
on Spirit Drinks.

™ See Article 5.1 of the EU-Chile Agreement on Trade In Wines and Article 4.3 of the EU-Mexico Agreement
on Spirit Drinks.

7> See Article 4.4 of the EU-Mexico Agreement on Spirit Drinks.

"6 See EU-Chile Annex VI Article 5.

" See Article 7 of EU-Chile Annex V and Annex VI.

"8 See EU-Chile Annex V Atrticle 3 (c).
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3.8.3EFTA

Free trade agreements implemented by EFTA include TRIPS-Plus provisions in three main
areas:

e The extension of longer protection for industrial design. All EFTA agreements
require a potential period of protection of 15 years, longer than the 10 required by
TRIPS.™

e The extension of patent protection due to curtailment by delays in the marketing
approval process. Agreements with Singapore, Chile, and Korea require TRIPS-
Plus extension of patent life.®

e The protection of confidential information. The agreement with Chile requires 5
years of protection for information concerning pharmaceuticals and 10 years for
agricultural chemicals.®

EFTA agreements progressively deepened protection for industrial design. In early
agreements with Morocco and Singapore, protection was required for periods of 5 years,
renewable two consecutive times. Later agreements all require a 15-year term of protection.

3.8.4 Japan

Out of the three published Japanese agreements in this study, only those with Singapore and
Malaysia contain TRIPS-Plus provisions. However, these provisions are limited to the above-
mentioned Joint Committee for Singapore and Malaysia, enhanced patent registration
systems, and the limitation of liabilities for service providers in the agreement with
Malaysia.®

3.8.5 Singapore

Of the agreements included in this study, only Singapore’s free trade agreement with Japan
includes provisions for intellectual property rights. The agreement calls for the creation of a
Joint Committee, co-chaired by government officials from both parties, to monitor the
implementation of the agreement and to foster cooperation between the two countries.®® The
only other substantive requirement holds that Singapore shall designate the Japanese Patent
Office as a prescribed patent office in order to facilitate the patent process for applications
filed jointly in Japan and Singapore.®*

3.8.6 Conclusions

Recent FTAs have been TRIPS-Plus in areas ranging from the extension of patent and
copyright terms, to the protection of undisclosed information, to the protection of geographic
indicators for wine and spirits. However, these TRIPS-Plus provisions have been largely
limited to the FTAs negotiated by the United States. Although the European Union has used

™ Compare EFTA-Chile Article 5 and EFTA-Morocco Avrticle 3.1 for differing approaches to protection.
8 EFTA-Singapore Article 3 (b)(i), EFTA-Chile Article 3 (b), and EFTA-Korea Article 2 (b).

8L EFTA-Chile Article 4.

8 Japan-Malaysia Article 122.

8 Singapore-Japan Article 4.10

8 Singapore-Japan Article 4.11
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FTAs to eliminate the exceptions for Gl protection allowed in TRIPS, the EU has not
negotiated TRIPS-Plus provisions in other IPR areas. The most notable exception to this
dominance of IPR provisions by the US and EU is the extension of protection terms for
industrial design included in all agreements negotiated by EFTA. For the most part,
agreements negotiated by Japan do not address IPR issues in a way that go beyond TRIPS.

3.9 ENVIRONMENT
3.9.1 Introduction

Many FTAs, especially the more recent ones, mention the resolve of parties to promote
sustainable development, and most of them specifically refer to the environment (Tebar Less
and Kim, 2006). This applies to NAFTA and all subsequent agreements adopted by the
United States, a majority of agreements signed by the EU, and a number of Asian treaties,
including Japan-Mexico.

3.9.2 United States

General Requirement. In the Trade Act of 2002, Congress calls upon negotiators, among
other things, ‘to ensure that trade and environmental policies are mutually supportive’, and in
particular:

e to ensure that a party to a trade agreement with the US does not fail to effectively
enforce its environmental laws in a manner affecting trade;

e to seek market access for US environmental technologies, goods and services; and

e to ensure that labour, environmental, health or safety policies and practices of the
parties to trade agreements with the US do not arbitrarily or unjustifiably discriminate
against US exports or serve as a disguised barrier to trade.

Enforcement of Environmental Laws. Since the passage of NAFTA, all FTAs concluded by
the United States include an obligation to enforce existing domestic environmental laws. They
usually provide that ‘[a] Party shall not fail to effectively enforce its environmental laws,
through a sustained recurring course of action or inaction, in a manner affecting trade between
the Parties’. Agreements recognise that lowering environmental regulations in order to attract
investment is inappropriate.

Clarifying the Relationship between Trade and Environmental Rules. NAFTA (Article 104)
has addressed an issue which remains unresolved in the WTO, by stating that in case of an
inconsistency between NAFTA provisions and the obligations set out in certain multilateral
and bilateral environmental agreements, such environmental obligations will prevail.
However, in its bilateral agreements, the US has taken a different approach. In US-Singapore,
for example, the parties simply recognise the ‘critical importance of multilateral
environmental agreements’. Similar wording is found in US agreements with Morocco,
Australia and CAFTA.

As a result of a bipartisan agreement reached on 10 May 2007 between the US Administration
and the Congress, parties to US FTAs will henceforth be required to implement seven MEAs,
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including the Montreal Protocol on Ozone Depleting Substances, the Convention on
International Trade in Endangered Species (CITES), the Convention on Marine Pollution, and
the Ramsar Convention on Wetlands. The agreement has been interpreted as meaning that in
case of any difference, the provisions of the MEA would prevail over trade provisions in the
relevant FTA. These environmental obligations, and those on core labour standards described
below, will be subject to the same dispute settlement procedures as the core commercial rules
on tariff cuts. However, violations of these two sets of provisions will only become subject to
dispute settlement if they demonstrably affect trade or investment.

Enforcement Mechanisms and Remedies. US agreements typically provide for state-to-state
dispute settlement via biding arbitration, allowing parties to initiate formal dispute settlement
proceedings in the case of alleged persistent patterns of failure by a Party to effectively
enforce its environmental law. In a particularly interesting form of WTO-plus, some
agreements provide for remedies other than retaliation. These agreements, including US-Chile
and US-Morocco, provide that a Party in breach may have to contribute monetary assessments
to a fund for appropriate environmental initiatives.

Public Participation. Some of the more recently concluded FTAs, such as US-Australia and
US-CAFTA, make specific provision for open dispute settlement hearings and public
participation.

Enhanced environmental performance. US agreements tend to include suggestions for
improving environmental performance. US-Chile identifies specific goals that both Parties
will work towards such as reducing mining pollution, developing a pollutant release and
transfer register, and reducing methyl bromide emissions.

The 10 May 2007 accord between Congress and the Administration directs USTR to negotiate
a new annex to the US-Peru FTA on forest sector governance with Peru, aimed at preventing
trade in endangered forest products.

3.9.3 European Union

Collaboration and Dialogue. EU agreements, particularly those negotiated with developing
countries and transition economies, commonly provide for cooperation aimed at preventing
deterioration of the environment, controlling pollution and ensuring rational use of natural
resources. EU-Egypt is a case in point.

Exceptions Clauses. Most of the agreements concluded by the EU (and some by EFTA)
include exception clauses that largely reflect the language used in Article 30 of the Treaty
Establishing the European Community. The construction of this exceptions clause differs
from that of Article XX of the GATT in that it requires exceptions to be ‘justified on specified
grounds’. Moreover, the requirement of Article 30 that exceptions should not ‘constitute a
means of arbitrary discrimination or a disguised restriction on trade between Member States’
has been interpreted by the European Court of Justice to include the requirement to examine
whether the measure is proportionate to its aim, and necessary to achieve the aim — ie, a
necessity test.®

Public Participation. As with a number of US agreements, some EU arrangements, like EU-
Chile, provide that dispute settlement panel hearings may be open to the public if both Parties

8 The ECJ is unlikely to rule on the interpretation of a provision in an FTA, but precedent set in European law
will clearly have a bearing on the EU’s approach to such a provision in any joint committee procedure.
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agree. The agreement also specifies that the panel may receive amicus curiae submissions,
unless the Parties agree otherwise.

394 EFTA

The preamble of EFTA agreements contain references to promoting conservation, protecting
the environment and promoting sustainable development.

3.9.5 Japan

Japan’s agreement with Mexico states that it is inappropriate to encourage investment by
relaxing environmental standards and allows for consultation among the Parties in case of
such action. This is the NAFTA approach. The agreement with Malaysia states that
encouraging investment through such actions shall not be done, but does not provide for the
possibility of consultation between the Parties.

3.9.6 Singapore.

Agreements with Japan, India and Korea all contain references to protecting the environment
and state that Parties retain the right to enact laws to protect human, animal and plant life, as
well as the environment. The agreement with Korea is accompanied by a Memorandum of
Understanding to further cooperation between the Parties.

3.9.7 Conclusions

Asymmetric Provisions: It seems that environmental cooperation is more prevalent in FTAS
between countries with different levels of development. The EU, for example, while including
provisions on environmental cooperation in the agreements with developing countries, such as
the Cotonou Agreement, generally does not incorporate such provisions in agreements
negotiated with developed countries. It may thus be that such cooperation is seen as a way of
mitigating potential negative environmental effects resulting from trade provisions, which are
often greater in developing countries.

Policy Trends: Three broad trends can be distinguished. Notwithstanding the WTO-plus
character of environment provisions in many FTAs, these trends tend to re-affirm the
importance of developments in the WTO:

e There has been a clear tendency for a number of countries to use Article XX of the
GATT as a model for their environment-related exceptions clauses, though the precise
language varies; in some agreements the language is broader than that in the GATT, in
a few cases it is narrower.

e In a number of the more recent agreements (for example, US-Chile and US-CAFTA),
there is a tendency, in dealing with the relationship with multilateral environment
agreements, to refer to ongoing negotiations in the WTO.

e As in the WTO, the need for public engagement seems to be growing. For example,

while NAFTA states that all dispute panel hearings are to remain confidential,
NAFTA Trade Ministers in July 2004 instructed their officials to develop rules
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governing open hearings. US-Australia, US-CAFTA and EU-Chile all provide for
open hearings.

Links to Domestic Policy: A common feature of FTA treatment of the environment is an
express recognition that each Party has the right to establish its own levels of domestic
environmental protection. Correspondingly, it is the domestic environmental law that Parties
undertake to comply with. This characteristic has met with criticism from environmental
NGOs who lament the absence from these agreements of provisions to enforce core
environmental standards.

Differences in Approach: Notwithstanding the similarity of approaches to FTA environmental
provisions among the Core Entities, a number of differences can be identified:

Collaboration and dialogue among Parties, though by no means exclusive to EU agreements
(see, for example, US-Jordan or Japan-Singapore), could be seen as featuring more
prominently in EU FTAS than in other agreements.

While agreements recently concluded by the United States lay out some general principles on
the relationship between trade and environment, leaving the particular objectives to be
elaborated in side agreements (such as the North American Agreement on Environmental
Cooperation), many recent agreements concluded by the EU refer to environmental
cooperation, priorities and objectives. The latter approach means that the principles of
environmental cooperation are present in the agreement as a cross-cutting theme, thus
covering a wide range of issues.

EU agreements also tend to be distinguished by their provisions for the approximation of
laws, as a condition of strengthened economic links between the Parties.

As already noted, EU agreements, and some EFTA agreements, are also distinguished by their
reference to Article 30 of the EC Treaty, in dealing with exceptions, as an alternative to
invoking GATT Article XX.

A particular feature of Japan’s approach to the environment in FTAs is the inclusion of more
elaborate provisions on cooperation for the implementation of MEAs. In the Japan-Mexico
agreement, cooperation in the field of environment is focused on capacity and institution
building to foster activities related to the Clean Development Mechanism under the Kyoto
Protocol and exploration of appropriate ways to encourage the implementation of projects
related to this mechanism.

3.10 LABOUR STANDARDS

3.10.1 Introduction

The exclusion of core labour standards from the work of WTO, other than through
institutional cooperation with the ILO, tends to put the spotlight on FTAs — essentially those
of the United States — which cover this issue. With the agreement reached on 10 May 2007

between the US Congress and the Administration, US emphasis on labour standards can be
expected to strengthen.
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3.10.2 United States

All of the US FTAs included in this study contain sections on Labour. NAFTA and its
accompanying North American Agreement on Labor Cooperation are clearly the most
comprehensive labour provisions required by any US FTA. The NAALC established the
Commission for Labor Cooperation, which oversees the implementation of the agreement,
reviews public letters on enforcement matters, and provides for an arbitral panel process to
resolve disputes between Parties. However, the dispute mechanism of the NAALC, as is the
case with all US FTAs, only allows for disputes over a Party’s failure to ‘effectively enforce
its labor laws’.%® Such limitations are usually stated as:

‘Neither Party may have recourse to dispute settlement under this Agreements for any matter
arising under any provision of this Chapter other than Article 16.2.1(a).”®

US FTAs after NAFTA have all reaffirmed the Parties’ obligations as members of the
International Labour Organisation (ILO) and the ILO Declaration of Fundamental Principles
and Rights at Work and its Follow-up (1998). They also contain provisions on the following:

e Enforcement — each Party shall enforce its own domestic laws and recognises that
lowering domestic labour laws to attract investment is inappropriate.®

e Procedural Matters — “Each Party shall provide for appropriate access by persons with
a legally recognized interest in a particular matter to impartial and independent
administrative, quasi-judicial, or judicial tribunals for the enforcement of its labour
laws.”®

e Public Participation — vague requirements that recognise the importance of public
participation and state that each Party shall take into account public comments.

e Labour Consultations — Each Party may request consultations over disputes, but only
in respect to the failure of a Party to enforce its own domestic laws.

e Creation of a Labour Cooperation Mechanism — Parties shall work jointly on
initiatives such as to: establish priorities for cooperative activities on labour matters,
exchange information, and promote compliance with ILO Convention 182 on child
labour,

It is worth noting that the US agreements on Labour and the Environment are nearly identical,
with the word “Labour’ often being substitutable for *‘Environment”.

As a result of the accord reached on 10 May 2007 between the US Congress and the
Administration, Parties to US FTAs will henceforth be required to enforce worker protection
as set out in the ILO’s 1998 Declaration on Fundamental Principles and Rights at Work,
including:

e Freedom of association and the effective recognition of the right to collective
bargaining.

% For instance, US-Singapore 17.2:1 (a), US-Chile 18.2:1 (a), and US-Morocco 16.2:1 ().
8 Us-Morocco 16.6:5

8 For instance, US-Peru 17.2:2, US-Bahrain 15.2:2, US-Morocco 16.2:2.

8 Us-Morocco 16.3:1
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e The elimination of all forms of forced or compulsory labour.
e The effective abolition of child labour; and
e The elimination of discrimination in respect of employment and occupation.

While falling short of invoking the ILO’s eight Conventions, which the United States has not
signed, this new undertaking clearly goes beyond the current requirement in US FTAs that
Parties shall enforce their own domestic laws. As with the provisions on environment arising
from this accord, violations of these labour provisions will only become subject to dispute
settlement if they demonstrably affect trade or investment.

3.10.3 European Union

EU FTAs do not contain substantive requirements for labour standards. The FTA signed with
Chile is the only EU agreement in this study that makes direct reference to labour standards.
This agreement holds that the EU and Chile will cooperate to promote ILO Conventions
dealing with issues such as the freedom of association, the right of collective bargaining, non-
discrimination, the abolition of forced and child labour, and equal treatment for men and
women.*® FTAs negotiated with Morocco and Egypt both contain provisions on the fair
treatment of Nationals of another Party legally working in the EU.** The FTA with Morocco
holds that such treatment shall be non-discriminatory and that workers and their families shall
be eligible for social security dealing with issues such as sickness, industrial accidents, and
unemployment benefits.*

3.10.4 EFTA

FTAs negotiated by EFTA do not contain substantive requirements for labour standards. In
fact, of all the EFTA agreements included in this study, only those with Mexico, Singapore,
and Chile even make reference to labour in any way. Even in these agreements, the only
mention of labour standards is the allowance — also provided for in the GATT/WTO - of trade
barriers in order to protect against the products of prison labour.*?

3.10.5 Japan

FTAs negotiated by Japan do not contain substantive requirements for labour standards. Of
the agreements included in this study, only the FTAs with Singapore and Mexico make
reference to labour standards of any kind. In these agreements, both Parties are allowed to use
trade barriers in order to protect against the products of prison labour.**

3.10.6 Singapore

FTAS negotiated by Singapore do not contain substantive requirements for labour standards.
Of the agreements included in this study, only the FTA with Japan makes reference to labour

% EU-Chile Article 44

L EU-Egypt Article 62 and EU-Morocco Atrticle 65.

%2 EU-Morocco Atrticle 65

% EFTA-Mexico Article 17(e), EFTA-Singapore Article 19(e), EFTA-Chile Article 21(e)
% Singapore-Japan Article 19(e) and Japan-Mexico Article 126(d)
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standards of any kind. In this agreement, both Singapore and Japan are allowed to use trade
barriers in order to protect against the products of prison labour.*®

3.10.7 Conclusions

Asymmetric Provisions: Given the nature of concerns about compliance with core labour
standards, they do not lend themselves to FTA provisions favouring the less advanced Party.
Indeed, if anything, monitoring of compliance is likely to be more rigorous in respect of the
developing country partner.

Policy Trends: Provisions dealing with labour standards are very much a characteristic of US
agreements. As such, it might be expected that as the Democrats exercise their authority in
Congress, and in light of the 10 May 2007 accord, even greater emphasis will be sought on
the inclusion of labour provisions in US FTAs.

Any associated strengthening of the influence of organised labour in the United States could
be expected to have a similar result, recalling the influence of the AFL-CIO at the Seattle
WTO Ministerial when promoting trade sanctions for non-compliance with internationally
agreed core labour standards.

Links to Domestic Policy: As with FTA provisions dealing with the environment, the
commitments made in respect of labour standards relate to the domestic legislation of the
Parties.

Differences in Approach: As noted above, concern with labour standards is a distinguishing
feature of US FTAs.

% Singapore-Japan Article 19(e)
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4.0 TRENDS IN FTA POLICIES OF THE CORE ENTITIES
4.1 UNITED STATES’ FTA POLICY

A Wide Agenda

After obtaining Trade Promotion Authority in 2001, the current Bush Administration has
adopted a more offensive policy on FTAs. Since the Administration took office, a total of 18
countries or groups of countries have participated in FTA negotiations with the United States,
ranging over nations as diverse as Australia, Oman, Morocco, Colombia and Korea (for
details, see Annex 1). Notwithstanding the agreement on trade issues reached between the
Congress and the Administration on 10 May 2007, the subsequent expiry of Trade Promotion
Authority will, as discussed below, bring some uncertainty to US policy on FTAs, though it is
unlikely that the United States will abandon the pursuit of bilateral trade deals. The
motivations of the United States in pursuing regional trade agreements are also highly diverse.
In a speech to the Institute for International Economics in May 2003, the then United States
Trade Representative (USTR) Robert Zoellick identified no less than 13 factors that guide US
evaluation of the suitability of starting negotiations with a foreign party. Also in May 2003,
the National Security Council issued guidelines to ‘improve the process of assessing potential
parties by, among other things, expanding the number on inter-agency groups involved with
the assessments’ (GAO 2004, page 13, cited in Evenett and Meier, 2006). As we shall see,
motivations differ not only from agreement to agreement but also as between the Congress
and the Administration. There are nevertheless seven key elements which have governed US
pursuit of FTAs. These will be dealt with, briefly, in turn.

Key Elements

A fear of being left out. A concern about being left behind has been very clearly expressed by
former United States Trade Representative Robert Zoellick, fearful of ‘other nations seizing
the mantle of leadership in trade from the United States’ and observing:

The United States has been falling behind the rest of the world in pursuing trade
agreements. World wide the are 150 regional free-trade agreements and customs
agreements; the United States is a party to only three. Each one sets new rules and
opens markets for those that signed on and creates hurdles for those outside the
agreement. (Editorial in New York Times, 14 April, 2002.)

This particular motivation has been mirrored, and in a sense confirmed, by the comment of
EU trade commissioner, Peter Mandelson, that the successful conclusion of the US-Korea
agreement (KORUS) ‘strengthens the prospects for the planned EU-Korea free trade
agreement’. (Financial Times, 3 April. 2007.)

The US fear of being left out is now most clearly manifested in Asia (also referred to below in
the framework of foreign policy). The Director of the Institute for International Economics,
Fred Bergsten, has observed that a full East Asian Free Trade Area (including ASEAN, China
Japan and Korea) would carry substantial trade diversion costs for the United States (Bergsten
2005). He cites a study estimating that the creation of such a grouping would cause US
exports to fall by $25 billion annually (Scollay 2001).

Dissatisfaction with progress in the multilateral trading system. Fears about being left behind

in the pursuit of regional deals have been compounded by a range of factors that have
weakened US commitment to the multilateral trading system.
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The onset of multi-polarity has undoubtedly contributed to a moderated commitment on the
part of the United States to multilateral approaches to economic diplomacy and,
correspondingly, to reduced US leadership of such approaches.

Compared with US support for the Bretton Woods institutions in the post WWII period, a
number of factors have reduced US engagement in multilateral economic diplomacy. Not
least is the reduced relative economic power of the United States, meaning that it is less able
to control institutions and their decisions. The evolution of the Kyoto Protocol on climate
change and the questioning of the ‘Washington Consensus’ are each evidence of this. In the
area of trade, reduced influence has been compounded by ongoing US pre-occupations,
including concerns about ‘free riding’ in the multilateral trading system and periodic
disenchantment with the dispute settlement system.

A moderated US commitment to multilateralism has also been fuelled by the need to keep
things simple given the transparency of US domestic politics and the requirement for the
Administration to engage and be accountable to Congress and to work within the constraints
imposed by US domestic interests (Bayne and Woolcock 2003).

But the biggest US frustration with multilateral approaches arises from concern about the
slow pace of progress. This is not new; the faltering of the Uruguay Round in the late 1980s
was one of the triggers for launching NAFTA. More recent was the call by the then House
Ways and Means Committee Chairman Bill Thomas in April 2006 for the Bush
Administration to take its focus off the Doha Development Agenda, which he said was stalled
because of European intransigence, and instead focus its energies on completing ongoing
bilateral free trade agreements (Inside US Trade, 17 April 2006). Such a view may strike a
chord with business interests, as product cycles get shorter and multilateral negotiating rounds
longer. In contrast, KORUS, from the first round of negotiations to signature took only 10
months.

The forces moderating support for multilateral action tend to promote bilateralism and
regionalism, rather than unilateralism, because the relative decline in US economic power
also limits scope for unilateral pressure. While, in principle, as a large trader the United States
could impose an ‘optimum tariff’, obliging foreign suppliers to reduce their price, thus
improving US terms of trade, freedom to do this is constrained by the threat of retaliation, as
well as by commitments to bind tariffs in the WTO. And while the US can and does
implement unilateral defense measures through safeguard and anti-dumping action, this too is
subject to greater discipline as a result of the Uruguay Round.

Opportunities for deeper integration. Among the ‘pull’ forces for US engagement in FTAS
are the economic opportunities arising from deeper integration. This has been documented in
Part 2, where WTO-plus elements are seen to be common and wide-ranging; these will be
addressed in more detail below.

The US approach to deeper integration has been described as ‘policed non-discrimination’
(Woolcock 2006).

The US approach tends to eschew policy approximation in favour of non-

discrimination, policy competition and national treatment. In this sense the degree of
integration is not especially deep, although there are specific sectors or policy areas
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where US-centred FTAs contain binding obligations to apply specific standards, such
as in the case of IPRs, investment and some specific aspects of services. Outside of
these sectors there is no attempt to lay down standards or rules, which leaves full
scope for regulatory autonomy, but policy competition implies that there will be policy
emulation, and the case of investment shows that this may well follow the US-
determined norms. In other words, non-discrimination leaves the US Congress with
policy autonomy by virtue of the asymmetric relationship between the United States
and its partners in FTAS, but the size and importance of the US market obliges de
facto policy approximation to the US rules on the part of the smaller parties.

In line with the concept of ‘policed non-discrimination’, US-centred FTAs tend to have strong
enforcement mechanisms which are significantly more elaborate than those found in EU-
centred agreements, except where EU accession is involved. A good example is provided by
the investor-state dispute settlement provisions in US FTAs. These are so detailed and
comprehensive that they take up half of the ‘model’ chapter on investment in NAFTA and
US-Singapore. But investment is by no means the only example. In IPRs and
telecommunications FTAs involving the United States have included strong enforcement
provisions. And in government procurement the United States has championed ‘bid
challenge’ mechanisms that provide companies who believe they have been badly treated with
direct access to reviews of contract award decisions.

Advancing trade-related issues. Another aspect of WTO-plus, which is a particularly
American feature of FTAs is the use of regional arrangements to exert pressure on partners to
maintain or improve standards relating to public health, the environment or labour standards.

The provisions on access-to-medicines arising from the 10 May 2007 accord between
Congress and the Administration are likely to foreshadow a heightened focus on health
matters in US FTAs. In response to Democrats’ concerns that the intellectual property
protections in US FTAs were restricting access to lifesaving medicines in developing
countries, the new template for regional agreements will allow US trading partners to bring
generic drugs to market more quickly. Pharmaceutical test data will not be protected in
partner countries beyond the period that it is in the United States, which will make it possible
to bring generics to market at the same time in both. A public health exception from data
exclusivity obligations will also be introduced. Furthermore, patent extension requirements
for pharmaceutical products will be softened, and drug regulatory agencies will be allowed to
approve generics without having to first establish that no patents have been violated. Finally,
the new policy calls for making side letters on public health concerns part of the formal text
of the FTAs, along with a re-affirmation of countries’ right under WTO agreements to
suspend patents in order to expand access to essential medicines.

Provisions dealing with the environment and labour standards are not new. Side agreements
on labour and the environment were necessary to save NAFTA from congressional defeat.
Echoing concerns about US leadership, USTR Zoellick, speaking in May 2001, said:

...we need to align the global trading system with our values. We can encourage open
and efficient markets while respecting national sovereignty. We can encourage respect
for core labour standards, environmental protection, and good health without slipping
into fear-based campaigns and protectionism. And we must always seek to strengthen
freedom, democracy, and the rule of law (Zoellick 2001b).
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With the changed composition of the US Congress, the issue of labour standards in US FTAs
is now at centre stage. In an attempt to ensure congressional approval of pending Peru,
Colombia and Panama FTAs, USTR proposed that the Parties pledge to adopt either
International Labour Organisation codes or the equivalent US labour laws. This, however,
was not enough to satisfy Congress. House Trade Subcommittee Chairman Sander Levin (D-
Mi) said in March 2007 that anything short of strict compliance with ILO standards simply
would not pass Congress (Washington International Business Report March 2007). The result
was the accord reached between Congress and the Administration on 10 May 2007.

It is not the purpose here to pass judgement on Core Entities’ motivations, but it should
nevertheless be noted that this particular feature of US agreements has prompted criticism —
that inclusion of provisions on labour and the environment causes US FTAs to bear the
weight of too many objectives (Evenett and Meier) and, moreover, that these particular
objectives go beyond the realm of trade policy and are motivated by, or could become hostage
to, protectionist sentiment. (Bhagwati 2002). Their inclusion, while in part reflecting
humanitarian concerns, is founded on fears about countries gaining an unfair competitive
advantage from low standards, leading to a ‘race to the bottom’. There is, however, no strong
theoretical or empirical support for such a race (OECD 2000).

A stimulus to domestic reform. For some countries, such as Japan, regional agreements are
invoked, in part, as a way of stimulating domestic reform through external pressure. This
motivation is mentioned here, for completeness, though in fact there is little documentary
evidence of this being a strong motivation in the case of the United States. Indeed, the basic
US assumption is that their market is essentially open. Ambassador Zoellick again:

American openness is high and our trade barriers are low, so when we negotiate free
trade agreements with our counterparts we almost always open other markets more
than we must change our own (Zoellick 2001).

There is, however, one feature of the 10 May accord between the Congress and the
Administration which bears on the question of domestic reform. The agreement provides for
expanded worker assistance and training in the United States, along with support for making
health and pension benefits portable between different employers. These policies, through a
Strategic Worker Assistance and Training Initiative, are intended to soften the blow of trade-
related adjustment, and make it easier for workers to change jobs without losing benefits.

A stimulus to the multilateral trading system. US disenchantment with the multilateral trading
system does not mean abandon. There is in fact a very carefully articulated view from
Washington that a particular virtue of regionalism is that it can provide a stimulus to the
successful conclusion of multilateral negotiations. It has thus been suggested (by Fred
Bergsten of the Institute for International Economics) that it was the threat of APEC coming
to fruition that persuaded the EU of the benefits of concluding the Uruguay Round. An
updated version of this, untested and uncertain, view is that it could be the threat of APEC
being converted into a preferential Free Trade Area of the Asia-Pacific that would provide the
necessary stimulus to concluding the DDA.

The intellectual framework within which this notion of complementarity is placed is called
‘competitive liberalisation’, a concept dating from the 1990s but developed during the
Presidency of George W Bush. It has been described in the following terms by a former Chief
Agricultural Negotiator of USTR, Mr Alan Johnson:
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Our strategy is to incite competitive liberalisation by negotiating regional and bilateral
agreements to complement our global strategy in the WTO. If others are ready to open
their markets, America will be their partner. If some are not ready, or want to
complain but not lower their barriers, the United States will proceed with countries
that are ready. This competition in liberalisation strengthens the United States’ already
considerable leverage, including in the WTO. (Testimony before the US Senate’s
Committee on Foreign Relations, 20 May 2003, cited in Evenett and Meier.)

Robert Zoellick has indeed made competitive liberalisation the framework for US trade
diplomacy at its broadest:

When the Bush Administration set out to revitalise Americas’s trade agenda almost
three years ago, we outlined our plans clearly and openly. We would pursue a strategy
of ‘competitive liberalisation’ to advance free trade globally, regionally and
bilaterally. By moving forward on multiple fronts the United States can: overcome or
bypass obstacles; exert maximum leverage for openness, target the needs of
developing countries, especially the most committed to economic and political
reforms; establish models of success, especially in cutting-edge areas; strengthen
America’s ties with all regions within the global economy; and create a fresh political
dynamic by putting free trade on the offensive. (GAO 2004.)

A complement to foreign policy objectives. For the United States, and indeed all of the core
entities, a long-standing and pervasive motivation for the conclusion of free trade agreements
has been to serve broader foreign policy or strategic goals.

NAFTA was driven in part by the desire to foster the growth and development of
Mexico and so address the underlying causes of illegal migration.

Bilateral agreements with countries such as Oman and Jordan have demonstrable
foreign policy goals, as do those with Peru and Colombia. In both these pairs of
bilateral agreements, there is an important regional dimension, in the one case linked
to strategic and economic interests in a highly volatile environment, in the other case
to the exercise of US influence, and the containment of that of Venezuela, in its
immediate neighbourhood.

The United States preparedness to enter an agreement with Australia, but not with
New Zealand, was in part driven by the wish to recognise, and consolidate, the role of
Australia as an ally in US engagement in Irag.

In writing to the Democratic leadership of Congress on completion of the bilateral
agreement with Korea, President Bush said the deal would “further enhance the strong
US-Korea partnership, which has served as a force for stability and prosperity in Asia’
(Financial Times 3 April 2007). USTR did not shy from the strategic link, saying that
‘this FTA will strengthen the more than 50-year-old alliance... and will underscore the
substantial US engagement in and commitment to East Asia [and] promote strong
economic relations with the region” (Washington International Business Report April
2007). Washington’s view that KORUS assures the United States’ continued clout in
the area can also be seen as implying a restraint on China, as well as on the idea of an
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East Asian preferential block, first espoused by former Malaysian Prime Minister
Mahathir and now characterised as ASEAN plus 3 (China, Japan and Korea).

e Washington’s advocacy, at the 2006 APEC Leaders Meeting, of the transformation of
APEC into a preferential block can also be seen as a way of exerting US influence
more broadly in the Asia-Pacific region and, again, of containing — within APEC - the
growing influence of China. APEC trade ministers, at their meeting on 5-6 July 2007,
discussed ‘the possibility of developing a Free Trade Area of the Asia-Pacific
(FTAAP) as a long term prospect’ (Bridges, Vol. 11, No. 25, 12 July 2007).

e Looking ahead, a recent study of a possible US-Indonesia FTA stresses the role that
such an agreement could have in helping stymie radical Islam (Hufbauer and
Rahardja, 2007).

4.1.2 The Primacy of Market Access

Though all motivations play a part, the relative importance of these seven key elements will
clearly differ from agreement to agreement. Their importance will also differ depending on
whose US-motivations one is talking about. Concerns about the foreign policy impact of
regional deals are likely to loom larger in the Office of the President than in Congress. On the
other hand, concerns about core labour standards are more pronounced in Congress than in
the Administration; it has been observed (Hufbauer and Schott 2005) that although side
agreements on environment and labour were added to NAFTA as a condition for
congressional approval, they were not backed by meaningful financial resources or
authoritative judicial mechanisms.

There is, however, one underlying objective that seems to be shared equally by Congress and
the Administration, and that is the desire to use FTAs as a lever for improved market access
for the goods and services produced and exported by the United States. If one accepts that the
last three of the seven listed motivations (promoting, respectively, US domestic reform, the
multilateral trading system and US foreign policy) are essentially ‘tactical’ uses of FTAs for
other ends, and that the first four motivations are all related in some way to market opening,
then market access emerges, perhaps not surprisingly, as the single most important direct
driver of US FTA policy. The United States’ high ambitions in respect of investment
provisions — a feature of this study — can be seen in this light. Thus the goal of using
investment provisions in FTAs to promote pro-market reform in partner countries and to
protect US investment overseas can each be seen as related to the broader goal of advancing
the United States’ global market access interests. Similarly, concerns about a race-to-the-
bottom in environmental and labour standards are rooted in fears about unfair competition —
not least from China.

The pursuit of market opening has been a consistent theme of all three United States Trade
Representatives of the Bush Administration.

We have seen how Robert Zoellick saw moving forward on multiple fronts as a way of
exerting maximum leverage for openness. His successor, Ambassador Portman, stressed that
even with Bahrain and Oman ‘we have real export opportunities’ (20 January 2006 at
www.ustr.gov). And most recently, USTR Susan Schwab has said that she does not ‘preclude
bilateral agreements with either big countries or small countries where there is — and here is
the key — the ambition to do a gold-standard free-trade agreement. [ ] The way we negotiate
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FTAs, everything is on the table. And that includes our sensitivities and their sensitivities’
(National Journal 15 July 2006).

On the basis of the analysis in Part 2, how successful has the United States been in achieving
‘gold standard’ FTASs?

Tariffs. US FTAs are generally, but not universally, characterised by comprehensive
liberalisation of tariff lines by both Parties. In the four FTAs closely analysed in this study,
100 percent of tariff lines in the US schedule were liberalised entirely by the end of the
transition period. While two to three percent of US tariff lines were subject to tariff rate
quotas, all such quotas were eliminated by the end of the transition period. US agreements are
thus highly WTO-plus with regard to US tariff elimination, albeit from a low initial level of
tariff protection. US agreements also seek comprehensive tariff elimination by trade partners.
Partners generally have not made use of longer transition periods than the United States, and
have introduced the fewest tariff rate quotas as a percentage of tariff lines of all the studied
agreements.

The negotiation of KORUS has demonstrated the bi-partisan importance for the United States
of this aspect of market access. Concerns about autos and rice were the most important
sticking points for US negotiators. And, on the side of Congress, Senate Finance Committee
Chairman Max Baucus (D-MT) has declared that he will oppose KORUS until Korea fully
opens its beef market (Washington International Business Report, April 2007).

It should be noted, however, that objectives, however clear and firm, will not always be
realised. While it has been estimated that under KORUS, over $1 billion worth of US farm
exports to Korea will become duty-free immediately, rice is not among them. And in the US-
Australia FTA, the United States itself falls well short of full coverage of agricultural
products.

Rules of origin. A question arising is the extent to which an ambitious approach to tariff
reductions can be negated by restrictive rules of origin. The NAFTA regime is distinguished
by its complexity, specificity and detail, and the US-Mexico RoO regime has been found as
having the highest level of restrictiveness in the world. (Garay and Delombarde, 2006)
However, the United States is much more flexible in more recent agreements, notably in the
FTAs with Bahrain and Morocco, where the RoO regime is much less restrictive and simpler
than in NAFTA.

Safeguards. US FTAs have consistently applied time limitations on the use of safeguard
action that are tighter than those found in the WTO, with no reapplication possible on the
same product. Additionally, the US-Chile RTA provides that on the termination of a
safeguard, the rate of duty shall not be higher than the rate that would have been in effect one
year after the initiation of the measure according to the agreed tariff schedule.

SBS/TBT. Many US FTAs are among those that require members to consider the technical
regulations and standards of other Parties as equivalent. Commonly within these US FTAS
Parties need to give an explanation when not applying the principle of equivalence to the
regulations of other Parties, hence going beyond WTO rules. Many US agreements also
encourage Parties to mutually recognise the results of their conformity assessment procedures
and to explain the reasons when they do not do so. Many US agreements also call on the
Parties to recognise the conformity assessment bodies in the territory of the other Party ‘on
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terms no less favourable than those it accords to conformity assessment bodies in its territory’
(eg, US agreements with Australia, Bahrain, CAFTA-DR, Chile and Morocco). Finally,
several US FTAs (eg (CAFTA-DR) encourage the recognition of suppliers’ declarations of
conformity, which do not require a third party to assess whether a product conforms to
technical regulations and standards, and promote the conclusion of voluntary arrangements
between conformity assessment bodies from each Party (Lesser, 2007).

Services. Though the relative impact of negative and positive listing needs to be assessed with
care, if it is agreed that a negative-list approach tends to promote greater transparency, then
consistent US support for this approach can be seen as a commitment to ambitious services
liberalisation. US agreements tend to go beyond the GATS in rule-making in financial
services, advancing on transparency measures, dispute settlement procedures, as well as
detailed extension of the MFN clause to prudential recognition. In telecommunication
services, US agreements expand on access and usage of public telecommunications transport
networks and services, and are GATS-plus in respect of licensing processes, dispute
settlement, independent regulation and privatisation. The provision in US agreements —
pioneered in NAFTA - prohibiting local presence requirements goes beyond the criteria
defined in Article 27 of the GATS on market access.

Investment. As noted above, US agreements, particularly NAFTA and the FTAs with Chile
and Singapore, tend to be ranked high in terms of the comprehensiveness of their treatment of
investment. Most recently, we have seen the investment provisions in KORUS that will
ensure that US investors in Korea have the same rights and enjoy an equal footing with
Korean investors.

Government procurement. NAFTA, like other US agreements, goes beyond the plurilateral
Agreement on Government Procurement (GPA) by adopting lower thresholds and a negative
list approach to the coverage of services procured by the listed entities. NAFTA has
influenced other FTAs concluded in its periphery, including several of Mexico’s bilateral
agreements (OECD, 2003).

Intellectual property rights. The present study finds that, with few exceptions, the majority of
TRIPS-plus provisions are found in the FTAs of the United States (and the European Union).
US FTAs have thus progressively extended the 50-year term of copyright protection required
by TRIPS, extended the minimum term of trademark protection from 7 to 10 years, and have
eliminated the ‘innocent infringement’ clause in TRIPS that precludes penalties for ‘unknown
violation’.

In summary, the track record of the United States’ FTAs seems to support the proposition that
the attainment of improved market access, broadly defined, is the primary driving force of US
regionalism. Whether the resulting agreements constitute ‘gold standard” FTAs is a matter for
debate. Comprehensive coverage — a condition for maximising welfare gains - is often
lacking, even in US-based agreements. We have seen this in services. But agriculture stands
out; in US-Australia, for example, while the Australian list has no agricultural tariff lines
excluded, the US list has 196 lines that will not be completely liberalised at the end of the
transition period and 83 tariff lines that are totally excluded from liberalisation commitments
(Tsai in Woolcock 2006). And domestic subsidies in agriculture — the United States’ greatest
area of vulnerability in the Doha Round — are not susceptible to effective discipline in FTAs.
Moreover, even where FTA coverage is comprehensive, the resulting improvements in market
access are still on a preferential, and therefore discriminatory, basis. And because of
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preferences, vested interests are created in opposition to multilateral liberalisation. Similarly
in the rules area, while US FTAs oblige parties to use international norms for standards
setting, given US antipathy towards agreed international standards, such measures will not
result in much pressure to improve compliance. And while WTO-plus in some respects, some
US FTAs’ have less coverage than in the GPA. US Municipalities and many States are not
covered by the public procurement obligations of the United States, and it can be hard to get a
single licence for service provision across the whole of the country.

The importance of market access as a motivation for US regionalism is mirrored by US
reluctance, notable in the area of tariffs, to offer asymmetric liberalisation commitments to its
FTA partners. At first sight, there is a significant element of flexibility in agreements to which
the United States is party. Unlike the EU, the US is not inclined to pursue regulatory
harmonisation in its agreements. It has thus been observed that the US-centred model places
less importance on approximation or policy harmonisation, as is reflected in the limited
standards-harmonisation working groups established under NAFTA (Woolcock, 2003). In the
area of TBT, US FTAs — unlike those of the EU - aim to promote equivalence rather than
harmonisation of technical regulations and standards. Moreover, the recently negotiated
CAFTA includes important SDT-type provisions, such as longer transition periods for
developing members.

Before concluding, however, that the United States is actively engaged in promoting
asymmetric commitments or that CAFTA might represent a model for future US agreements,
some qualifications are in order. First, while there may be no formal pursuit of harmonisation
in NAFTA, the US model appears to assume that market factors will bring about de facto
approximation to US regulatory norms and standards (Woolcock, 2003). This would be borne
out by the fact that the United States resisted asymmetric liberalisation commitments in the
negotiation of NAFTA. Second, the US commitment to reciprocity was very clearly
demonstrated in the, now abandoned, negotiations with the members of the Southern African
Customs Union. SACU concerns that it lacked the institutional capacities to meet US
expectations was met with the response that ways should be explored to strengthen the trade
and investment relationship in the hope that SACU “could undertake the obligations of a US-
style FTA in the future’. In other words, the US preference appears to be to defer conclusion
of an FTA rather than to dilute the reciprocal character of its agreements. In this light, the
asymmetric elements of CAFTA might be seen as the product of particular economic,
political and strategic factors. While going beyond the scope of this study, it is nevertheless
worth noting that asymmetric commitments, by permitting a reduced commitment to market
opening and structural reform will not necessarily serve the interests of the beneficiary.

As a focus for summing up, it is useful to reflect on the significance of the accord on FTAs
reached between the Congress and the Administration on 10 May 2007 and of the subsequent
expiry of Trade Promotion Authority, or Fast Track. One commentator believes that the 10
May agreement ‘portends great changes for US trade policy’ (Stokes, 2007). This is
exaggerated. But the agreement does contain some important features, which should be
welcomed. The accord is bipartisan, and by focusing on worker training it addresses a key
requirement of successful adaptation to globalisation, namely that labour and capital should
be allowed to move from declining to expanding areas of activity. And by addressing access-
to-medicines, the agreement has an important humanitarian focus.

Indeed, the accord contains a large measure of continuity and as such needs to be assessed
with caution. The strengthening of FTA provisions on core labour standards and the
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environment is driven by fears of unfair competition, and as such is a confirmation of the
overriding, if not exclusive, importance of market access as the driver of US FTAs. Should
the Congress seek to extend the scope of the May agreement to the multilateral sphere, by re-
opening the question of labour standards and the WTO, the impact on the DDA negotiations
would be highly adverse.

The practical impact of the 10 May accord is likely to remain an open question for some time.
In what is arguably the most critical of the areas covered — trade and labour, there are reasons
to believe that the direct impact will be modest. First, the labour unions’ contribution to the
Democrats’ campaign funding is in decline, falling from 15.6 percent of the Party’s funding in
the 2000 election cycle to 12.4 percent in 2006. Second, the Administration has shown no
willingness to test the labour provisions in US-Jordan. And, third, and perhaps underpinning
this unwillingness, it is by no means clear how in dispute resolution a causal link could be
established between injury to US interests and an FTA partner’s non-compliance with core
labour standards. But the labour issue has been revived and the indirect consequence is likely
to be heightened apprehension on the part of developing countries, whether as FTA partners
or as participants in the Doha Development Agenda.

It had been hoped by the Administration that the 10 May accord would ease passage of the
FTAs in the pipeline and help ensure renewal of fast-track authority. This was not to be. In a
statement released on 29 June 2007, House Democrats said that the Peru and Panama
agreements would not be implemented until these countries actually changed their laws in line
with the 10 May accord’s objectives. And implementation of the agreements with Korea and
Colombia would be dependent on, respectively, improved access for US motor vehicle
manufacturers and strengthened labour laws. It is unlikely that KORUS - arguably the most
important of the pending agreements — will be implemented before 2008.

Meanwhile, with growing public concern about the effects of globalisation, the Democratic
leadership has said that ‘our legislative priorities do not include the renewal of fast-track
authority’ (Washington International Business Report, July 2007). None of the three leading
Democratic presidential candidates supported extension when the TPA expired at the end of
June, 2007. It should not be assumed, however, that the United States is about to vacate the
field. First, it is not excluded that Trade Promotion Authority will be granted. If negotiations
under the Doha Development Agenda were to be successfully revived, on the basis of Chairs’
propositions and a possible ‘Lamy Text’, then Congress would be more amenable to granting
fast-track authority. And, secondly, even if fast-track authority is not granted, there are a
number of reasons for believing that the United States will continue its pursuit of bilateral
FTAs:

e As is often observed, absence of fast-track authority, while it may complicate the
conclusion of agreements, does not preclude the commencement of negotiations.

e US policy on FTAs requires that US partners, rather than the United States itself,
initiate FTA proposals, and such initiatives can be expected to continue.

e As aresult of the 10 May 2007 accord, there is bi-partisan agreement on the goals and
conduct of FTA negotiations, with a strong focus on Congressional concerns related to
the environment, labour and public health, underpinned by a shared pursuit of
improved market access.
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e And, as long as other major traders continue, as they will, to negotiate FTAs, the US
fear of being left out will help ensure that Washington continues to seek trade, and
broader foreign policy, advantage from bilateral arrangements.

It is unlikely therefore that there will be a moratorium on US bilaterals, but rather, in the
words of presidential candidate Clinton, ‘a little time out’.

In short, we might conclude that, apart from foreign policy or strategic objectives, the United
States will continue to be attracted to FTAs as a way of improving market access, while at the
same time addressing the political economy dilemma in trade liberalisation (concentrated
losses and dispersed gains) by:

Excluding difficult sectors.

Focussing on a narrow range of selected partners.

Avoiding MFN commitments, and therefore free riding by third parties.
Securing reciprocity from partners.

Addressing concerns about a race-to-the-bottom in labour and environment.

4.2 EUROPEAN UNION FTA POLICY

The European Union has shifted to a more offensive policy on FTAs over the past 18 months
to two years. This has come after some debate among the Member States and within the
European institutions on the advisability of such a shift. In May 2006 the EC announced it
would be negotiating with Central American and in October 2006 it set out the objective of
negotiating FTAs with a number of Asian countries, including in particular ASEAN.
(European Commission, 2006) This followed various studies of the pros and cons of
negotiating FTAs with Asian partners, and was followed in March 2007 by the adoption of
negotiating mandates for FTAs with ASEAN, Korea and India.*®

The EU is not new to preferential agreements. Indeed, until the surge in negotiations of
preferential agreements during the 1990s the EC was by far the biggest user of such
agreements. The EU also has a number of FTA negotiations ‘in the pipeline’. The EC is has to
negotiate Economic Partnership Agreements (EPASs) with the African Caribbean and Pacific
(ACP) states by 2008 in order to replace the Lome preferences and to fulfil the conditions of
the Cotonou Agreement of 2000. Since 1999 the EU has been negotiating an Association
agreement with Mercosur. It is also negotiating Stability and Adjustment Association (SAA)
agreements with the states in the western Balkans and has still agreements with Syria and the
Gulf Cooperation Council ongoing. See annex 2 for details of the EU FTAs and negotiations.

4.2.1 Motivation

As in the case of all FTAs the motivation behind the EU policy has a number of driving
forces. In broad terms it is possible to differentiate between three categories of FTA with
somewhat differing motivation. First, there are the EU’s near neighbours with which the EU
negotiates Association agreements in which political and strategic factors tend to be the
predominant motivation. These include, for example, the agreements with the central and East
European states in the 1990s before these became accession states, the SAAs with the western

% A negotiating mandate has also been adopted for the negotiation of an Association Agreement with
Central America/Andean Community.

128



Balkans and the Euro-Med agreements with the EU’s southern near neighbours. The
Association agreements with these countries include political and financial elements as well
as trade liberalisation and are seen as means of promoting economic development and thus
political stability. By promoting economic growth and employment in these partner countries,
such Association agreements are seen as contributing to the EU’s (and the wider Europe’s)
security. The Association agreements also seek to promote regulatory best practice and thus
contribute to good governance in the countries concerned.

The second category of EU FTAs is with the ACP states and here the predominant motivation
is development policy. Of course, the Euro-Med agreements also promote development, but
agreements with the Caribbean or African states under the current EPA negotiations are more
driven by a general desire to promote development in countries that are linked to Europe
through the legacy of colonialism. From a commercial perspective very few of the ACP
markets are very significant for EU exporters, and although there are sensitive sectors in
agriculture, there is no significant competition from ACP exporters.

The third category of FTAs is primarily driven by commercial considerations. Into this
category fall the FTAs negotiated with Mexico and Chile and the Asian countries with which
the EU is now seeking to negotiate FTAs. The commercial considerations can take a number
of forms. They may come in the shape of a desire to neutralise trade diversion resulting from
other FTAs. EU-Mexico was such a case. Following the negotiation of NAFTA EU exporters
and investors lost market share in Mexico, so the EU — Mexico agreement was negotiated to
gain equivalent access to the Mexican market to that gained by US (and Canadian)
companies. The EU was also motivated to launch negotiations with Mercosur (and as a result
with Chile) by the prospect of the Free Trade Agreement for the Americas. Similarly, with the
current negotiations with Central America, the Andean Community, following the conclusion
of the CAFTA and the US Peru and Columbia agreements, Korea, following the KORUS
FTA and ASEAN, following US FTAs with Singapore and negotiations with Thailand and
Malaysia. In addition to the threat to EU markets from trade diversion, there appears to be a
second commercial motivation in the shape of strengthening commercial links with regions
undergoing economic growth, such as Latin America in the 1990s and South and East Asia
today.

This general categorisation of EU FTAs should not disguise the fact that there are multiple
motivations for negotiating FTAs. Clearly, there will be foreign policy considerations in all
FTAs, especially given the nature of EU foreign policy and its heavy reliance of economic
and commercial instruments. Equally, commercial and economic considerations will also play
arole in all FTAs, so that the potential for conflicting interests is always present.

Before closing on the topic of motivations there are two other general motivations that have
shaped EU policy rhetoric on FTAs if not so much the substance. These are both to do with
projecting a European approach to economic relations and integration. The EU represents a
distinctive model for deep economic integration. This finds expression in EU trade and thus
FTA policy in a number of ways. First the EU pursues a policy of negotiating region-to-
region agreements. In other words, the EU prefers to negotiate with partner regions, such as
Mercosur, Central America, SADC, ECOWAS, Caricom and ASEAN etc. than with
individual countries. The aim here is to use the leverage of access to the EU market to
promote regional economic integration in other parts of the world. The EU experience with
economic integration has been that it has promoted economic development and political
stability. The Member States and European institutions therefore see it as natural to promote
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such integration elsewhere. The promotion of the distinctive European approach to economic
(and thus political) integration is also seen as a major element of EU “soft power’.The record
in region-to-region negotiations to date has, however, not been very good, largely because the
policy is held hostage to the ability of the EU’s partners to make progress towards regional
integration. The region-to-region policy is aimed at promoting regional integration among the
EU’s partners, but it is also partly motivated by reciprocity. If the EU offers preferential
access to the whole EU market it wants equivalent access to the partner region. If Mercosur is
slow realising an integrated market or even a genuine customs union EU exporters and
investors will not get regional access to the whole of Mercosur, while the Mercosur countries
get access to the whole EU market. Delays in regional integration in Latin America, as well as
the ACP regions in Africa and especially Asia (ASEAN) therefore create difficulties for the
region-to-region policy. Individual members of certain regions may also prefer bilateral
agreements with the EU.

The other motivation related to the EU’s experience with regional integration in Europe is a
desire to promote framework regulation for international trade and investment. The EU does
not seek to export its domestic acquis, because it is clearly not appropriate or feasible in most
instances. The EU acquis does however, shape EU policy just as domestic policies shape all
trade negotiations. Indeed, the nature of the acquis means that it is more important in shaping
EU policy because it has been arrived at through sometime arduous internal negotiations
within the EU. The EU does however, favour international regimes for trade that mirror the
European experience in that they establish a clear, consistent regulatory framework for
international trade. This is one of the reasons the EU has pushed the ‘Singapore issues’ in the
Doha Development Agenda and why it is likely to seek analogous comprehensive agendas in
its FTAs. Whilst not mirroring the EU acquis there is a desire to see agreed norms and
standards for trade that would serve a similar purpose in the international trading system to
that served by the (constitutional) rules of the acquis. Like the region-to-region objective, this
has not proved very successful as the EU’s effort to promote a comprehensive agenda in the
DDA has shown, but it remains a factor that can shape EU FTA policy.

4.2.2 Reasons for the Shift in EU Policy

In order to focus political attention on the aim of negotiating a comprehensive multilateral
(millennium) round in the WTO the EU maintained a de facto moratorium on new FTA
negotiations from 1999 until 2006. This was not a formal position in that it was not set out in
a political decision of the Council, but the policy held because of a consensus among the
Member States and the Commission. The policy held despite set-backs in the effort to
negotiate a comprehensive round in Seattle and especially in Cancun and in November 2003 a
Commission position on trade policy after Cancun held to the view that the DDA should
retain the priority. This was supported by the European Parliament and by the Member States,
especially Britain, Sweden and the other more liberally inclined governments. The November
2003 position did not however, rule out new FTAs if there was an economic or business case
to be made for them and if the EU’s FTA partners were making progress towards regional
integration in cases of region-to-region negotiations.

The EU’s formal policy position on FTAs was set out in the October 2006 position on the EU
and globalisation. (European Commission, 2006) This states that the EU seeks to pursue
multilateral negotiations in the DDA as well as negotiate FTAs and that these two objectives
are complementary. At the same time the EU stresses the aim of ensuring that the FTAs offer
improvements on the existing position, which implies WTO plus provisions, if a business case
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for FTAs is to be made. Just whether these two aims are compatible will depend very much
on the detailed substance of agreements discussed in this report.

Apart from the declared policy aims there seems to be little doubt that the EU shift in policy
has to do with a concern to match what others, and in particular what the US is doing in terms
of FTAs, the lack of progress in multilateral negotiations and a desire to strengthen links with
Asia as a centre for future regional growth.

As noted above it is no coincidence that the EU has sought FTAs with countries that have
concluded agreements with the US. Although the US has been pursuing a form of competitive
liberalisation for some time, it was not able to make progress until the Bush administration
had Trade Promotion Authority (see section above). The more offensive US policy on FTAS
from 2001 onwards made it harder and harder for the EU not to respond. US policy on FTAs
has therefore been a major factor in tipping the balance in favour of a more activist policy on
FTASs on the part of the EU. This appears to be especially important in Asia, where the US has
been negotiating a string of FTAs with ASEAN countries and Korea.

A second factor has clearly been the progressive reduction in the ambition of the DDA. Not
only has the agenda been reduced by removing three of the Singapore agenda issues that the
EU had a particular interest in, but the more conventional agenda in terms of NAMA and
services in the DDA does not hold out much for EU offensive interests in industry and
services. The option of moving ahead in FTAs therefore holds out more promise for the EU
aims of including Singapore issues in the trade agenda and for the EU offensive interests in
enhancing EU market access to some key markets. Of course, much will depend on whether
the EU can achieve more through the FTA route than through the WTO.

A third factor could be a desire to seek to shape the rules and standards that will influence
future access to some major markets. To date, deeper integration has been mainly something
for the EU and to a lesser degree the US in their FTAs. But a growing number of FTAs are
now beginning to include deeper integration issues in their agendas. To date, Asian
governments have eschewed standards for safety or environmental protection, or rules for
competition or investment. As the Asian economies develop however, one can expect to see
such measures assume greater importance. This is beginning to be reflected in the content of
the intra-Asian FTAs. The EU therefore has an interest in ensuring that the standards and
rules developed are consistent with European standards and rules, otherwise European
exporters may face future barriers to market access throughout the region.

The shift towards a more active EU policy on FTAs has not been controversial in the EU. A
broad consensus has emerged among the Member States and between the Member States and
the Commission on the desirability of negotiating more FTAs. The main debate was on
timing, with some Member States such as the UK, Sweden and other more liberally inclined
Member States wishing to hold back longer in order not to undermine the prospects for the
DDA.

4.2.3 Policy Substance
The EU policy objective is to ensure compatibility between its FTAs and the multilateral
system. At the same time it is seeking FTAs that make business sense, which implies

provisions that extend beyond the scope and depth of WTO liberalisation. There are also other
objectives such as the promotion of regional integration, the development of the EU’s FTA

131



partners and wider political and strategic considerations. The aim of this section of the paper
is to assess whether there are any clear policy trends in the substance of EU FTA policy. In
the general debate on EU FTA policy there is a tendency to stop at generalisations. This
report aims to get beyond this.

4.2.3.1 WTO Plus?

Broadly speaking the substance of the EU’s FTAs to date has not been very WTO plus.
Generally speaking it has stuck to the framework rules as set out in the WTO where these
exist. This is for example the case for technical barriers to trade, SPS, public procurement and
services. There are not very many cases of the EU going significantly WTO — plus in its
agreements. This contrasts with the USA for example, where the US FTAs are significantly
WTO plus in intellectual property rights and in the inclusion of comprehensive investment
measures. The EU FTAs do however, include procedural measures that are WTO plus such as
detailed provisions applying WTO principles and the establishment of relatively strong
institutional provisions, such as specialist committees, to ensure implementation of the FTA
and promote bilateral cooperation on a range of functional issues.

Turning to the coverage of agreements there is again little evidence to date of the EU FTAs
including commitments on liberalisation that are significantly beyond the WTO. The EU
offers tariff liberalisation for industrial goods, but does not offer much by way of greater
access to agricultural markets in FTAs than in the WTO. Even in services the FTAs to date
have not been very GATS plus, although the expectation must be that the EU will seek to
match the level of commitment in the US FTAs in services and thus go GATS-plus. The EU
only has investment provisions in the EU — Chile agreement and these are moest compared to
the comprehensive nature of investment rules in the US FTAs.

Another generalisation that can be made of the substance of EU FTAs is that they stress the
use of existing international standards. This is the case for TBT, public procurement and for
intellectual property, in which the EU FTAs seek to promote the effective enforcement of the
various international standards for protection of intellectual property, rather than introducing
new standards through FTAs. The one major exception to this is geographic indicators.

The EU FTAs also appear to place importance on developing agreed international standards,
where these do not exist, as a means of facilitating trade and investment. Here the FTA policy
reflects the ‘domestic’ experience of the EU.

The “‘domestic’ acquis of the EU has shaped it approach to FTAs, but the EU has by no means
sought to export the EU acquis through FTAs, except for potential accession states, if
anything the EU has been rather ‘flexible’ in the content of its FTA, compared, for example
the USA. This flexibility means that the EU has excluded sensitive sectors from liberalisation,
such as a number of agricultural sectors. The EU has also been flexible in what it asks of its
FTA partners. Another way of putting this is to say that the EU tailors the contents of FTAs to
the particular circumstances of the FTA. For example, various agreements offer a number of
options rather than requiring a specific policy. For example, the TBT provisions in EU -
Chile agreement offer mutual recognition or equivalence.
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4.2.3.2 Asymmetry

This brings us to the EU policy on asymmetry. The EU has not used a set agenda for FTA
negotiations as appears to have been the case with the US use of NAFTA as the starting point
for all FTAs. On the other hand, the EU FTAs showed greater uniformity in terms of what
they expect of the FTA partner than Japan (at least in its early FTAS) or Singapore.

On tariffs, the EU offers asymmetry to developing countries on industrial goods. The
EuroMed agreements for example, include provision for the developing country partner to
reintroduce tariffs if these are needed as part of an infant industry strategy by the EuroMed
partner. As suggested above, however, this flexibility works both ways in the sense that the
EU has some asymmetry in its favour, such as for example in agricultural tariffs in the EU —
Chile!

In the field of rules of origin, the current EU reform proposals for preferential rules of origin
include simpler rules of origin based on a 45 percent (ex factory price) value content. This
would constitute a form of asymmetry as it should simplify rules of origin for developing
country FTA partners.

On a range of deeper integration issues the EU has been willing to accept modest
commitments on the part of its developing country partners. For the EuroMed there are a
number of commitments for the EU’s partners to adopt European standards (TBT, SPS and
competition), but these are long term aims without any specific implementation phase.
Beyond the EuroMed the EU has been happy to accept very general provisions on public
procurement and competition, two of the Singapore issues. One might have expected the EU
to push more vigorously for significant provisions on these topics in FTAs as a substitute for
the limit progress in the WTO.

4.2.3.3 Trends

Based on the EU’s FTAs to date it is difficult to identify any clear trends. The content of EU
FTAs varies between partner, depending on the level of development of the partner, how
important they are for European security (i.e. near neighbours are treated differently) and in
which sectors they constitute a competitive challenge. So variations over time are difficult to
pick out.

The shift in EU policy clearly points to rather more ambition in future FTAs. Certainly the
negotiations with Korea are being undertaken at some speed and the expectation is that the
content of any EU — Korea FTA will be an advance on the EU — Chile agreement, which has
to date been seen as ‘the model’ for EU FTAs.

It remains to be seen however, whether the EU will be successful with a more ambitious
agenda.

e On tariffs it will be hard pressed to overcome the domestic opposition to significant
liberalisation of the sensitive agricultural sectors that have to date been excluded from
preferential liberalisation as well as non-preferential liberalisation in the WTO.
Although the EU is likely to be able to offer near to 100 percent coverage for
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industrial tariff liberalisation in its FTAs, the exclusion of sensitive sectors by the EU
clearly opens the way for its FTA partners to likewise exclude sensitive sectors.

On rules of origin the EU has been active in harmonising its own preferential rules of
origin. But the PanEuro rules remain complex. The current review of EU preferential
rules of origin is aimed at simplifying the RoO for developing countries. But this
might paradoxically introduce a two tiered system for EU rules of origin, one for the
developed economies and one for developing countries.

In TBT and SPS the trend appears to be to use FTAs to apply the policies and
principles in the WTO agreements. In this the EU should for the most part facilitate
trade. But there may be a degree of WTO — minus application of the rules when it
comes to precaution, which the EU wants to interpret in such a fashion that risk
assessment and especially risk management should include social as well as scientific
assessments of risk.

The trend in public procurement is clearly to use the FTAs to extend the number of
countries that effectively apply the GPA. Here the EU has been successful in its FTA
with Chile, but the test will be whether the EU can succeed in extending coverage of
at least the GPA framework rules to include the more advanced ASEAN countries and
India.

For services the EU is likely to seek to match the sector commitments achieved by the
US in its FTAs. This will be the case for EU-Korea and for those ASEAN countries
that have concluded agreements with the US. It will also be the case for Central
America.

In intellectual property the EU trend will be to seek more effective enforcement of
existing IPR standards through its FTAs and to press for inclusion of protection for
geographic indicators, where it is likely to have much less success.

Finally on investment the EU can be expected to be rather more ambitious in its future
FTAs. Within the EU there is work underway to define a minimum platform for
investment rules for FTAs. This could well find application in some of the future
FTAs, but will stop short of the kind of comprehensive investment rules that the US
includes in all its FTAs.

43 EFTAFTAPOLICY

4.3.1 Overview of EFTA

The European Free Trade Association (EFTA) is one of the oldest and most successful
examples of a regional trade agreement as foreseen by Article XXIV of the GATT.
Membership has waxed and waned since its creation in 1960 and today is constituted by two
Nordic and two Alpine members — Iceland & Norway and Liechtenstein & Switzerland
respectively. EFTA was once considered a serious alternative to EC European integration,
eschewing supranational governance structures while preferring a more flexible and
understated free trade area. This holds true for its members today, who prefer a more flexible
intergovernmental structure and a more limited scope of issues — mainly economic and trade

134



related — as compared to the EU. The reasons for rejecting EU membership are varied
depending on the member state, but EFTA’s identity today is a legacy of its evolution vis-a-
vis Europe. Most people’s conception of EFTA is linked to its deep relationship with the EU
through the EEA Agreement. Switzerland is not a member of the EEA and manages its
relationship with the EU through a number of sectoral bilateral agreements. Most of EFTA’s
budget and personnel resources are devoted to the Secretariat in Brussels. However, the
management and coordination of EFTA’s so-called third country policy (i.e. countries outside
of the EU) in Geneva is one of the most important functions of the organization. In the past
decade, the EFTA States have slowly and deliberately built one of the largest and most
dynamic free trade networks in the world. Their agreements cover approximately 50-52
countries and territories, in four continents, reaching a population that is fast approaching one
billion.

4.3.2 General Policy Approach and Stated Aims

The EFTA approach to its bilateral and regional trade agreements is characterized by
flexibility, pragmatism and a desire to gain market access for its economic operators. Its
approach is inspired by its own institutional structures and working methods. An overall
direction is promulgated twice yearly at EFTA Ministerial meetings, and a six month rotating
presidency of the Council guides this work via a Chair’s priority work programme.
Negotiations are conducted by a Council appointed chief negotiator, usually the head
negotiator of one of the Member States, and positions and strategies are continuously
coordinated throughout the course of negotiations. However, it is important to keep in mind
that Member States retain full and complete control over their own fate and a consensus must
be reached before any decision is taken.

The then Liechtenstein Chair published its priorities in January 2007, articulating an
ambitious agenda characteristic of EFTA’s work in the past years. The paper calls for the
conclusion of negotiations with Canada, Thailand, Egypt and the Gulf Cooperation Council
(GCC). It aims to start FTA negotiations with Algeria, Indonesia, Colombia and Peru, and
prepare the ground for immediate negotiations with Ukraine once its accession to the WTO is
finalized. In addition, the paper mentions deepening economic relations with a select number
of partners via Declaration on Cooperation — often a first step towards FTA negotiations — and
mentions eleven possible/interesting partners for the future.”” These agreements would
supplement EFTA’s current global network and signal a remarkable upsurge, both in ambition
and scope, in a policy that is becoming ever more dynamic. Before we can postulate on the
general trends and stated aims of the EFTA States, it is useful to look at how their third
country policy has developed over the past 15 years.

4.3.3 Evolution of EFTA FTA Policy

Following the end of the Cold War, the EFTA States began to negotiate free trade agreements
with countries outside of the EU. The evolution of its third country policy since 1990 can be
divided into three phases:

Phase One was a network of free trade agreements, limited to free trade in industrial goods,
signed with the Central and Eastern European countries (CEECs). The EFTA States were,
according to the Secretariat, firstly guided by a desire to re-establish pan-European ties by

% This includes ASEAN, Central America, India, China, Japan, Vietnam, Pakistan, Russia, Malaysia,
Montenegro and South East Europe.
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contributing to the reconstruction of the former command economies and to supporting their
transition towards market-based economies and democracy. Second, the agreements with the
CEECs were in response to the European Agreements initiated by the EU in order to ensure
that important economic interests in the EFTA States were not discriminated against or placed
at a competitive disadvantage vis-a-vis their EU competitors.

Phase Two began at a Ministerial meeting in Bergen in 1995, when EFTA Ministers
announced a change in third country policy by stating their intention to expand EFTA’s
network of FTAs beyond Europe to include the Southern and Eastern rim of the
Mediterranean. This was very much a response to the Barcelona Process, launched by the EU
in 1995 to create a Euro-Med Free Trade Area. The EFTA States, while not formally part of
the Process clearly indicated their intentions to contribute to this Process. The creation of the
Euro-Med cumulation zone was an important outcome of this phase.

The first two phases are distinguished from the third phase in that they were mostly defensive
and based on a policy of parallelism, or negotiating with partners after the EU to mitigate any
economic disadvantages. The next phase portended a much more offensive strategy,
negotiating with partners worldwide to secure economic advantages and preferential market
access over EU and other competitors. In this third phase, the EFTA States went global.
Starting with Canada in 1998, negotiations with overseas partners have increasingly become a
significant component of EFTA’s third country activities. As the global market became more
integrated and technological advances decreased transaction and transportation costs,
geographical proximity was no longer central to trade flows. In adapting to this reality, the
EFTA States have successfully concluded FTAs with Mexico, Singapore, Chile, Korea and
the South African Customs Union (SACU). In addition to being trans-continental, these
agreements tend to be broader in scope in that they cover new areas such as services,
investment, public procurement and competition. These so-called second generation policy
areas are particularly important to the EFTA States and reflect underlying national economic
interests.

An argument can be made that the EFTA States are now moving into a fourth phase. This
current phase foresees free trade agreements with some of the largest and most important
markets outside of the Trans-Atlantic area. The EFTA States will continue to push for second
generation agreements where possible but as the race to complete FTAs heats up the EFTA
States will have to compete fiercely for the attention of negotiators in potential FTA partners,
who might be more interested in larger markets. In this case, it is likely that the EFTA States
will continue their flexible approach and scale down their level ambition depending on the
partner. This phase also poses the most existential threat to EFTA since its three largest
members — Austria, Finland and Sweden — left in 1994. Larger partners mean higher stakes
and individual member States might prefer negotiating without their EFTA partners. As a
result, any minor differences in approaches and interests also become more pronounced and
cannot as easily be smoothed over or compromised away. Although the official rhetoric is that
EFTA coordination is preferred, evidence to the contrary indicates that negotiating with larger
FTA partners could seriously damage EFTA unity. For example, Iceland is now negotiating
bilaterally with China, which to this point has deflected efforts to include the other EFTA
States, and Switzerland has undertaken feasibility studies bilaterally with the United States
and Japan, the latter leading to the commencement of negotiations in May 2007. Although
values are rarely if ever discussed in the EFTA context the EFTA States do share common
interests and characteristics, not to mention the advantages of attracting potential partners
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because of their economic weight as a group. However, these benefits of membership are
likely to be tested in the years to come.

4.3.4 EFTA FTA Policy Today

The EFTA States have consistently affirmed their commitment to the multilateral trading
system in general, and the Doha Development round in particular. However, the frustration
with the pace and ambition of the round has increased its reliance on the FTA option.

As mentioned, the EFTA States are pragmatic, flexible and opportunistic in their third country
policy approach. They are similar to the EU in that they do not approach negotiations with a
standard ‘blueprint’, such as some elements of the NAFTA model, and their agreements more
often than not reflect the economic conditions and interests of their partners. For example, the
FTA with the SACU States had to be scaled down considerably in scope and ambition once it
became clear that the SACU States were not ready and willing to take on second generation
commitments. In addition, the EFTA Agreements with the Euro-Med countries are very
similar to the EU Association Agreements, reflecting the broad objectives of exporting the
European regulatory model and integrating these countries into the single market. Much of the
language of these agreements is identical to that of the EU agreements. Even with global
partners, the EFTA States aim to receive concessions equivalent to those given to the EU, if
such agreements exist. However, the EFTA States do share common interests and negotiating
positions that, in general, favour a broader scope and deeper commitments.

The negotiating strategy is based on a quid pro quo. As small developed nations highly
dependent on trade and investment and with low overall industrial tariffs, the EFTA States
take a very offensive position on industrial goods, services, investment, procurement, IPR and
competition. They desire a strong a deep rules-based trade regime that takes into account a
wider scope of issues than is currently available under the WTO. On the other hand, the
EFTA States are all members of the highly protectionist agriculture group called the G10 and
take a defensive position vis-a-vis agriculture. The EFTA states also negotiate bilaterally on
agriculture, because, unlike the EU there is no common EFTA policy on agriculture. This
allows them more flexibility. An important distinction here is that fish products (Chapter 3 of
the Harmonized System) that are considered by the EFTA States to be an industrial good and
are therefore included as part of the more liberalized main agreement.

The EFTA States do not possess the political and economic clout to dictate terms or strongly
influence partner country concessions in trade agreements. The agreements themselves are
also not subject to the kind of scrutiny and political pressures one tends to find in the EU and
US context. As a result, the EFTA negotiators have more flexibility and room for manoeuvre
to conclude agreements.

Often, the EFTA States will offer technical assistance to ensure that their FTA partners can
benefit from the new opportunities offered by the FTA. This is especially the case with
developing partner countries, where technical assistance comes mainly in the form of bilateral
assistance. It also comes in the form of institutional assistance and training programs through
the Secretariat, but the yearly budget for these programs is minimal. Before analyzing
evidence and revealing policy preferences based on the substance of particular agreements, let
us examine some of the general motivations of EFTA’s third country policy.
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4.3.5 Motivations

In the case of EFTA FTAs, there have been a number of factors motivating each initiative.
However, unlike EU or US FTA motivations, the EFTA States are almost wholly motivated
by economic considerations. One could argue that other considerations - political,
developmental or institutional - are also taken into account, but these are undoubtedly
secondary motivations and will be dealt with briefly at the end of this section. First, however,
this study will briefly look at the EFTA rationale for choosing potential FTA partners and the
process this entails.

4.3.5.1 The Motivations in Choosing Partners

The process of choosing FTA partners takes place on multiple levels. Potential partners are
vetted by each individual member state in consultation with domestic partners and legislative
bodies and discussed at the EFTA level in the Council of Ministers. This can occur as a result
of partner country interest in the EFTA States, as seems to be the case with Peru, Colombia
and Pakistan, or through EFTA initiatives, as seems to be the case with China and certain
ASEAN countries. As a general rule, EFTA does not a priori actively attempt to quantify the
potential economic benefits of their free trade agreements through rigorous
methodology/analysis or general equilibrium models. Specific economic studies might take
place within individual member states but this remains outside of the EFTA context. The
Secretariat does produce reports on potential partners, if requested by Member States, but
these reports tend to be descriptive and superficial in substance.

Preliminary work towards FTA negotiations with selected partners tends to take on one of two
forms: either a Declaration of Cooperation is signed or a feasibility study is launched. The
latter appears to be increasingly favoured by the EFTA States and was used in the Korea,
Indonesia and now the Malaysia context. Both methods foresee expert group consultation in
specific sectors to gauge the ambition level of the agreement and the scope for possible
action. In the context of the EFTA-Korea feasibility study, the Korean side commissioned an
econometric analysis of the agreement to measure predicted commercial benefits and to
justify FTA negotiations on the results of this study to sceptical domestic groups. The EFTA
States do not appear to share such political constraints and are happy to justify partner choice
based on potential market access opportunities and qualitative dynamics. In fact, many of
these feasibility studies take place after a political decision has been taken at the EFTA level
and - unless serious complications emerge - merely serve to support/justify this decision.
However, the third country policy evolution towards ever larger countries and important
markets indicates that these studies will take on a important role. In fact, the comprehensive
Swiss-US feasibility study highlighted the political economy difficulties and divergent
ambitions for the Swiss agricultural sector in particular, resulting in the decision not to pursue
a free trade agreement between the partners.

Overall, the EFTA approach in choosing partners is ad hoc and opportunistic. Despite the fact
that the EFTA States, as a single entity, were the 10" largest global trading entity in 2006 they
are perceived by others as junior partners in Europe and have to compete fiercely to attract the
limited negotiating resources of partner countries.
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4.3.5.2 Economic/Commercial Motivations

As a commercial trading area the EFTA States are naturally motivated in their third country
policies by economic considerations. Indeed, Joseph Deiss, the former Swiss Economics
Minister succinctly articulated EFTA’s main motivation when he stated that, ‘the main
objective of EFTA’s FTA policy is to improve market access and to maintain the
competitiveness of EFTA economies.”

One can identify three broad economic considerations: limiting trade diversion as a result of
third party agreements, securing market access and economic competitiveness in fast growing
markets/regions and enforcement of international trade rules.

Limiting Trade Diversion

The first consideration was the main driving force of EFTA’s third country policy in the
1990s. These early agreements were motivated by parallelism - a defensive posture vis-a-vis
the EU. Most of these agreements were with small trading partners around the Euro-Med
region and the objectives of these agreements were twofold: to mitigate any potential
competitive disadvantages vis-a-vis the EU and to link these agreements into the wider
European strategy of integration. The scope of these agreements was minimal, limited to
traditional trade liberalization, and can be characterized as first generation.

The Agreements with Mexico and Chile were also motivated by these same ‘defensive’
commercial considerations as domestic economic operators were concerned that they were
losing market access to not only EU competitors, but also to the United States and other
partners. The EFTA States demanded and largely received equivalent concessions, including
services, investment and government procurement, to that offered to the EU. And although
trade between the EFTA States and Mexico/Chile was increasing/marginally increasing, the
EFTA States were worried about their relative position vis-a-vis their main competitors. The
fact that the market size of most of these early partners was rather limited and the motivations
were so closely tied to EU objectives is clearly illustrated in the following trade statistics; in
2005, EFTA’s total exports to FTA partners were 76.8 percent and its imports were 79.6
percent of its total. However, if you discount the EU25 the numbers become much less
impressive. Total trade with FTA partners outside of the EU was only 3.7 percent of the total,
or 13.9 percent of overall global trade if you exclude the EU25. The EFTA States have thus
far been unable, or unwilling in the case of Norway especially, to complete FTAs with some
of their largest trading partners outside the EU, namely Japan, Canada, China, Russia, India,
ASEAN and Brazil. There is considerable pressure from business interests in the EFTA States
to move in this direction.

Market Access and Economic Competitiveness

The second consideration is perhaps the most important driving force of the EFTA’s third
country policy today. EFTA’s approach towards the fast growing Asian region is at the
forefront of its policy goals today. Indeed, if you exclude Russia and count ASEAN as one
entity then seven out of the possible eleven partners mentioned in the Liechtenstein priorities
are in Asia. It is in Asia where the EFTA States bypassed the EU and successfully completed
FTAs with Singapore and Korea. They are also currently in the middle of negotiations with
Thailand and the GCC and have announced their intentions to start negotiations with

% EFTA Bulletin: Free Trade Relations p.14
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Indonesia. Contacts are ongoing with India and Malaysia , and there is an interest in
deepening trade ties with other potential partners in South-East Asia. The bilateral initiatives
between Iceland/China and Japan/Switzerland and the implications contained therein to EFTA
unity has already been addressed in this chapter.

Market access and competitiveness are manifested not only in industrial goods, but also in
other sectoral issues. The ambition is to follow the Singapore and Korea models and negotiate
comprehensive second generation agreements to further EFTA’s competitive advantage in
services, investment and intellectual propriety. The main motivation for the EFTA shift
towards Asia can be traced to a political economy dynamic, namely strong pressure from
domestic and EFTA based business lobbies. Indeed, the Icelandic, Swiss and Liechtenstein
Chambers of Commerce all urged for an active policy for EFTA in Asia in a recent edition of
the EFTA Bulletin. For example, the Icelandic Chamber of Commerce noted that ‘For
Icelandic businesses, it is therefore important to have comprehensive second generation FTAS
not least in the rising markets of Asia.’

Overall, the Asian dimension of EFTA’s third country policy has generally been the most
active and dynamic, driven by the EFTA States’ interest in getting a solid toe-hold in the
region and taking advantage of Asia’s new found affinity for free trade agreements.

4.3.5.3 Enforcement of International Trade Policies

Finally, the EFTA States are economically motivated to strengthen the implementation of
existing trade rules through their free trade agreements. For example, the Swiss are very
offensive minded when it comes to strengthening IPR provisions because of the size and
influence of their industrial and pharmaceutical sectors. Indeed, the benefits of the second
generation agreements are of a qualitative nature, difficult to measure and assess. The
dynamic prospect of strengthening and locking in rules and market access are crucial
motivational factors in EFTA’s third country policy.

4.3.5.4 Social, Political and Institutional Motivations

As a result of EFTA’s institutional structure and limited mandate, other motivational
considerations are subservient to economic interests. Indeed, domestic pressures to include
provisions for social, environmental or core labour standards in EFTA’s FTAs are weakly
articulated and have largely fallen on deaf ears. The fact that the built-in Consultative and
Parliamentary Committees, whose mandate it is to guide/influence member state policy, is
more focused on EEA issues and EU matters attests to this claim. However, that is slowly
beginning to change as the profile of the EFTA FTA network has increased in the past few
years.

Regarding social matters, Ingunn Yssen, the International Secretary in the Norwegian
Confederation of Trade Unions, recently made an argument in favour of including social
clauses in international trade agreements to the EFTA Bulletin. She stated that, ‘It is
important that authorities, when entering into free trade agreements, include social clauses
that are based on the core conventions of the International Labour Organization (ILO), or
that they encourage cooperation between the social partners to develop workers’ rights and
human rights in parallel with extended trade.” She takes as her inspiration the EU’s FTA with
Chile, which includes Articles that aim to establish a common consultative committee to
promote dialogue and cooperation between the various economic and social organizations in
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the two parties — including the possibility for wider civil society participation. Whether or not
these calls for action gain any traction is doubtful and could anyhow complicate the flexible
and apolitical approach characteristic of EFTA FTAs.

Politically, one can argue that the EFTA FTAs with the CEECs and the Euro-Med region
complement the EU motivation to create a stable and prosperous European Cold War order.
In a development context, the Norwegians have highlighted the agreement with SACU
countries using political rhetoric. According to Lars Nordgaard, former Norwegian Head
Negotiator, one of the goals of this agreement was the promotion of fair and equitable trade
relations between developed and developing countries. He noted that ‘technical assistance
and asymmetrical provisions could help facilitate the implementation of the FTA, to enhance
trade and investment opportunities and to support the SACU States’ efforts to achieve
sustainable economic and social development.” However, the political impact of the EFTA
States is marginal — perhaps negligent — and does not guide the third country policy. If
anything, the willingness of the EFTA States to grant China market economy status without
political conditionality is more characteristic of its overall apolitical approach.

Institutionally, EFTA’s third country policy is in effect its sole remaining raison d’etre.
Indeed, the formation and management of the EEA Agreement and the Secretariat in Brussels
has been given the moniker of EFTA at 3, given that Switzerland is not legally a member.
And the management of the intra-EFTA Vaduz Convention is not particularly important
given the small size of intra-EFTA trade. Therefore, the third country policy is a major
remaining institutional reason for EFTA’s continued existence. The fact that EFTA
negotiators have to justify this expenditure and institutional arrangement is guided by
outcomes in the form of the completion of FTA agreements. Recent developments, such as
Swiss displeasure with its overall contribution to the EFTA budget and individual members
pursuing bilateral initiatives with larger partners illustrate the fragility of this institutional
relationship.

4.3.6 Revealed Policy Preferences Based on the Substance of Agreements

According to the EFTA Secretariat, concluding second generation agreements that cover new
areas such as services, investment, public procurement and competition are a crucial
component of the overall EFTA third country strategy. Indeed, the scope of EFTA’s
agreements have generally evolved from first to second generation, evidenced by recent FTAs
with Mexico, Chile, Singapore and Korea. This trend needs to be conditioned, however, with
the caveat that second generation agreements can only be negotiated if the partner country is
willing and able to reciprocate. The EFTA States have been flexible enough in the past to
limit their ambitions and adapt to partner country constraints, although they prefer a generally
broad and comprehensive scope of issues. But the interests of the EFTA States are not
identical when it comes to the scope of its agreements. Individual EFTA States, especially
Norway and Switzerland, place a higher priority on different sectors/issues. For example, the
Swiss positions on IPR and investment are much more offensive than the Norwegian
positions. This is the result of inherent economic priorities, development concerns and the fact
that Norway faces constitutional issues regarding investment. Any internal differences to date
have been managed successfully, often utilizing creative techniques such as a separate
investment agreement between all of the EFTA States and Korea, excluding Norway. In order
to better examine what these priorities entail and the outcomes achieved we are obliged to
look at the substance of the agreements.
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Industrial Goods. According to the EFTA Secretariat, all EFTA free trade agreements cover
trade in industrial products, including fish, and processed agricultural products. With some
minor exceptions, all tariffs on industrial products in the EFTA States are eliminated once an
agreement enters into force. Independent research on a select number of agreements reveals
this to be the case. The EFTA FTA with Morocco gives them duty free access to 99.8 percent
of all tariff lines. The Chile agreement provides for 95.2 percent and easily obliges the WTO
criteria of substantially all trade coverage.

The EFTA States do allow for asymmetrical provisions in the form of extended transition
periods. For example, the EFTA-Mexico FTA allows for transition period of seven years. It is
even longer for partners with more acute development needs, such as Morocco and Tunisia.

Agriculture. The EFTA States do not have a common agricultural policy. Trade in basic
agricultural products is covered by bilateral arrangements between the individual EFTA
States and the respective partner country. According to the EFTA Secretariat, EFTA’s
agricultural policy can be summed up in three points:
e EFTA States seek to promote free trade in all processed agricultural products and only
maintain duties on sensitive raw materials incorporated in these products;
e Sensitive products of significant importance generally remain subject to duties;
e Each FTA should be tailor-made to accommodate the specific trade flow between the
EFTA partner and EFTA in agricultural products.

In other words, the EFTA States are protectionist when it comes to their agricultural policies.
Independent research reveals that tariff line coverage is limited.

Rules of Origin. The rules of origin in EFTA’s FTAs for industrial goods concerning the
definition of the concept of originating products and methods for administrative cooperation
are based on the current European model. Indeed, the EFTA States use the Pan-Euro rules of
origin model in their free trade agreements and have already stated their desire take active
part in the Euro-med cumulation zone. For FTAs concluded outside of the Euro-Med zone,
the EFTA States have updated the European model by using simplified and less restrictive list
rules. These rules are generally modelled after the EU (if such an agreement exists) but some
flexibility is usually included. For example, the EFTA FTA with Mexico allows for some
adjustments in the specific rules list to take account of actual trade flows. As a result, there
are more liberal rules of origin in sectors where either party is faced with a lack of raw
materials of components (e.g. chemicals, machinery and car parts).

Overall, the EFTA States utilize restrictive and complex rules of origin in certain sensitive
sectors, particularly in agriculture. (See table 8 on page 124). They also use restrictive rules
regarding process on textiles and apparel, similar to the EU, but flexible measures have been
incorporated into some agreements depending on the trading partner and trade flows. Again,
the EFTA-Mexico FTA provides one such example where Mexico allocates quotas to the
EFTA States for importation into Mexico of textile and apparel goods under a more liberal
regime.

Commercial Instruments. In general, the EFTA Agreements contain provisions that address
commercial instruments, such as anti-dumping, competition, state aid and safeguard
measures. The EFTA States have yet to apply any commercial instruments to their trade
partners and have even agreed on the abolition of anti-dumping provisions — substituting a
more stringent competition policy instead — in their agreements with Chile and Korea. The
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EFTA FTAs also deviate from WTO norms in their stricter time line for the application of
safeguard measures, from four to eight years maximum in the WTO to one to three years
maximum in the EFTA FTAs. Compensation shall also be offered prior to the adoption of any
safeguard provisions and various exemptions on the application of safeguard measures on
moral and security grounds are foreseen.

Government Procurement All of the EFTA States are signatories to the plurilateral WTO
Government Procurement Agreement (GPA). As such, the EFTA States aim to include
provisions of the GPA into their free trade agreements, or at least nudge partners who are
signatories to take on certain provisions of the GPA. In their agreements with fellow GPA
members Singapore and Korea, the GPA is incorporated into the agreements. With non-
members, such as Chile, the EFTA threshold is identical to its GPA commitments, with the
noted exception of the electricity sector. And the EFTA threshold with Mexico is also
identical to its GPA commitments, while that of Mexico is identical with its NAFTA
commitments. Here EFTA has followed the same approach as the EU to reconciling the GPA
and NAFTA. For developing partners and first generation agreements like the EFTA-
Morocco FTA, the ambition is limited to language professing the progressive liberalization of
government procurement at some future date.

Services. The EFTA FTAs contain a positive list approach regarding service commitments
save for the agreement with Mexico, which contains a negative list approach. GATS plus
provisions differ between agreements, characteristic of EFTA’s flexible approach and specific
interests vis-a-vis different partners. For example, although most of the second generation
agreements provide for new commitments on rules in financial services and
telecommunications, the FTA with Mexico is unique in its provision on maritime transport
services and a standstill provision on new discriminatory measures. In general, all of EFTA’s
FTAs contain commitments to eliminate further trade discrimination within given time
frames.

For the EFTA States, services account for approximately 70 percent of their overall GDP.
Trade in services is particularly important as their share of services to goods in total external
trade constitutes a higher percentage relative to the other core entities. This is especially true
for the two Nordic countries. According to the United Nations Common Database (UNCD),
trade in services accounted for 36 percent of overall trade in Iceland, 28 percent in Norway
and 20 percent in Switzerland in 2003.

According to the then Head of EFTA Division at the SECO, the EFTA motivation to
strengthen services commitments through its FTA network stem a frustration and perceived
lack of progress at the multilateral level.*

‘The GATS negotiations were finished more than 10 years ago (1994). Considering the
dynamism experienced in trade in services over this last decade, it is fair to assume that the
commitments are not up to date... [discusses the lack of progress in the Doha Round]. In this
situation, bilateral negotiations on services allow parties to move ahead and benefit from an
‘early harvest’ on the offers made in the WTO context.’

% Christian Etter ‘Services and Investment’, EFTA Free Trade Relations, EFTA Bulletin July-August 2006 pages
20-22.
http://secretariat.efta.int/\Web/Publications/EFTABulletin/EFT ABulletin/thirdcountry.pdf
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Investment. The EFTA States were frustrated by the exclusion of investment provisions from
the Doha Development agenda and regarded bilateral agreements as an easier and more
conducive format for achieving their investment ambitions. The goal here is twofold: to
improve legal security for foreign economic operators and to open new sectors to foreign
investment. The EFTA States have WTO-plus investment measures with a number of
partners. The FTA with Singapore is among the most progressive in terms of investment
provisions, covering for the first time the right of establishment for nationals of each
respective partner. It also foresees the possibility of direct dispute settlement between a Party
to the agreement and an investor of another Party. An evolutionary clause and institutional
cooperation mechanisms also encourage Parties to take further liberalizing measures once the
time is ripe.

Intellectual Property Rights The EFTA States include a chapter on the protection of
intellectual property in all their free trade agreements with third countries. Indeed, many
industries in the EFTA States are based on research and development, such as Swiss
pharmaceutical firms, and would benefit from a strong legal framework that would secure a
level of protection. According to Ingo Meitinger, Deputy Head of the International Trade
Relations Department of the Swiss Federal Institute of Intellectual Property, the idea behind
the chapter on IPR in free trade agreements is to create a legal environment which is
beneficial for all parties. While the agreements themselves share a reaffirm the Parties™%
commitments to international agreements such as TRIPS, Paris Berne and Rome, specific
substantive issues reveal that the EFTA approach is dependent on the partner country in
question. For example, provisions for geographical indications vary widely from agreement to
agreement. However, it can be said that EFTA FTAs are TRIPS-plus when it comes to the
following IP issues: Industrial designs, patents and undisclosed information. (See Excel annex
completes 3.8.1 to 3.8.6)

Sanitary and Phytosanitary Measures (SPS) and Technical Barriers to Trade (TBT). The
EFTA States are closely linked to the EU SPS and TBT regulatory models. However, SPS
and TBT commitments in EFTA’s Free Trade Agreements do not go much beyond
reaffirming the Parties’ rights under the existing multilateral SPS and TBT agreements in the
WTO.

The most comprehensive SPS measures are to be found in the EFTA-Chile FTA, which
mentions consultation, cooperation, contact points and the prospect for developing bilateral
arrangements including agreements between their respective regulatory agencies at some
future point. Nowhere in any of EFTA’s FTAs is there mention of mutual recognition,
equivalence or harmonization measures. This might reflect the fact that the EFTA States do
not want to forego any policy flexibility in their protected agricultural sectors.

Regarding TBT commitments, the EFTA FTAs contain three basic types of provisions on
technical regulations:

e The FTA with Turkey contains an information procedure on draft technical
regulations.

e Other FTAs, e.g. Morocco and Tunisia, contain no such information procedure but
provide for consultation and cooperation. They also foresee notifications in

199 1 the case of EFTA this means the commitments of the individual countries as EFTA has no competence in
intellectual property.
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accordance with the weaker WTO Agreement on Technical Barriers to Trade
(TBT).

e The FTAs with Mexico, Chile and Singapore state that the rights and obligations
of the parties are to be governed by the WTO TBT Agreement. They specify areas
of cooperation and call on the parties to facilitate the exchange of information. As
is the case with the second category of FTAs, a consultation mechanism has been
set up for these FTAs, the aim being to work out solutions in conformity with the
WTO Agreement on TBT.

Environment and Labour. The EFTA States have to date not incorporated any environmental
or labour standards into their free trade agreements. Calls for their inclusion have thus far
been minimal but a growing awareness of the importance of EFTA’s third country policy
combined with an increased stature of environmental and labour concerns could galvanize
influential voices within the EFTA States to demand their inclusion. However, as an
intergovernmental organization with a limited commercial mandate, the inclusion of these
issues could be problematic on a number of different levels.

4.4 JAPAN’S FTA POLICY
4.4.1 A Recent Development

Japan has been a latecomer to bilateral FTAs, with only three Agreements having entered into
force (Mexico, Malaysia, and Singapore). Twelve other agreements are in varying stages of
ratification, negotiation or exploration. Final Agreement documents have been published for
Mexico, Malaysia, Singapore and the Philippines (see Annex 4 for details).

Agreements with Indonesia, Chile, Philippines and Thailand have all been signed and/or
agreed upon in principle. According to a December 13, 2006 article in the Asia Times, FTAs
with the Philippines, Chile, Indonesia and Brunei are all expected to go into effect by the end
of 2007. The Agreement with Thailand has also shown recent progress toward signature.
Negotiation of a bilateral agreement with Switzerland began on 11 May 2007.

Japan’s relatively recent embrace of FTAs has contributed to the fact that the countries with
which it has agreements account for only a small proportion of Japan’s trade: 7.1 percent in
2005. This value increases to 33.8 percent if all FTAs in the pipeline or contemplated come
into fruition but is still smaller than corresponding figures for the US ( 36 percent) or EU (60
percent) (Urata, 2007).

Japan calls most of its agreements Economic Partnership Agreements (EPAS) to indicate that
they go beyond traditional FTAs to include agreements on the free movement of labour,
tourism, intellectual property considerations, etc. There seems to be consensus (and admission
by MET]I) that EPAs are practically similar to what other countries would call FTAs.

As will be developed more fully below, while Japan has particular motivations for negotiating
FTAs, the shift from a multilateral-only approach to trade diplomacy can be seen as part of an
Asia-wide change of tack. This change has been prompted by a range of factors, including
concern about trade diversion effects of NAFTA, political incoherence in Southeast Asia
following the Asian financial crisis of 1997-98, the failure of the Seattle and then the Cancun
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Ministerial Meetings of the WTO, and a growing realisation of the limited trade liberalisation
potential of APEC (Garnaut and Vines, 2006).

4.4.2 Key Motivations

A fear of being left out. The immediate response of senior Japanese politicians to the
successful conclusion of negotiation of the Korea-US FTA was a vivid illustration of Japan’s
fear of being left out. Japanese foreign minister, Taro Aso, emphasised the importance of
resuming free trade talks with Korea; chief cabinet minister, Yasuhisa Shiozaki, said that
‘Japan is ready to resume FTA negotiations (with Korea) at any time and will intensify our
call to restart the process at an early stage’; and Shinzo Abe, Japan’s prime minister, widened
the scope of the response by saying that an FTA with the United States was something ‘Japan
needs to consider as a future topic’ (Financial Times. 4 April 2007).

Underpinning this reaction are data prepared by the Ministry of Economics, Trade and
Industry (METI) suggesting that, as a result of closer integration, NAFTA’s share of global
FDI inflows grew from 20 percent to 35 percent between 1991 and 1999, while that of the EU
grew from 40 percent to 50 percent from 1986 to 2000. METI, in saying that ‘promoting
EPAs is the key to energising economies’, record the intra-NAFTA share of US exports as
rising from 30 percent to 40 percent between 1990 and 1999, and the intra-EU share of EU
Members’ exports as growing from 60 percent to 80 percent from 1986 to 2000 (METI,
2005).

Dissatisfaction with progress in the multilateral trading system. Dissatisfaction with the pace
of WTO negotiations is widely cited in the academic literature as a motivation for Japan’s
pursuit of regionalism, and the failure of the Seattle Ministerial in 1999 and of Cancun in
2003 can certainly be seen as being amongst the triggers for the subsequent spate of FTA
activity. But in the official documentation of the Japanese government, the link is implicit
rather than direct. Thus METI’s explanation of the policy goals which EPAs are intended to
address includes:

e ‘Substantially expand and facilitate trade in goods and services’ (a key goal of the
DDA)

e ‘Eliminate economic disadvantages caused by absence of EPA/FTA’ (a task of
ongoing MFN liberalisation and rules strengthening in the WTO).

e ‘Promote acceptance of specialised and skilled workers’ (in part the goal of mode 4
negotiations in the GATS).

Opportunities for deeper integration. Japan’s pursuit of FTAs needs to be seen, at least in
part, within the broader context of East Asia — still the main arena for Japan’s regionalism.
Among the triggers for regionalism in Asia was the experience of the Asian financial crisis of
1997-98, and the lessons drawn from it. The crisis, and the perceived failure of APEC to
respond to it, prompted the regional economies to realise the importance of closer economic
cooperation among themselves (Kawai, 2004). This extended well beyond trade, and included
important financial sector cooperation, including the creation of a regional liquidity support
arrangement, establishment of surveillance mechanisms and the development of Asian bond
markets. But cooperation through trade was also part of the move to closer integration and
helps explain, for example, the Japan-Singapore EPA initiative. Closer integration through
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preferential trade arrangements was also prompted by the growing increase in intra-Asian
trade intensity.'® In 2001, East Asia’s trade intensity index (at 2.22) was higher than that of
either NAFTA (2,12) or the EU (1.67), suggesting a trade environment conducive to
preferential deals (see the theoretical discussion above, where Lipsey points out that
opportunities for trade creation are enhanced and risks of trade diversion reduced where an
FTA groups countries that are already major trading partners). Closer formal integration
represented therefore a response to crisis, an institutionalisation of the strong trade and
economic links already established and an attempt to further intensify those linkages.

The institutionalisation of East Asian linkages is acknowledged by the Gaimusho as an
important driver of Japan’s pursuit of FTAS :

‘Economic relations between Japan and East Asian countries in particular have
deepened and developed rapidly, and given the necessity for the formation of a legal
structure commensurate to these new relations, Japan has moved to promote EPAS.’
(Ministry of Foreign Affairs, Diplomatic Bluebook, 2006)

The objective of concluding a comprehensive agreement between Japan and ASEAN (the
Japan-ASEAN Comprehensive Economic Partnership) is presented, by METI, as an attempt
to foster regional integration by building on individual bilateral agreements and, through the
Japan-ASEAN Cumulative Rules of Origin, enabling companies located in the Japan-ASEAN
region to do business with no tariffs.

Consistent with the, somewhat contrived, distinction drawn by Japan between EPAs and
FTAs, Japan’s promotion of regional liberalisation is thus portrayed as “an attempt to achieve
deeper integration with its trading partners on a formal basis, going beyond reductions in
border restrictions — pursuing investment liberalisation, promoting greater competition in the
domestic market, and harmonising standards and procedures” (Kawai).

A stimulus to domestic reform. Among the objectives of Economic Partnership Agreements,
MET]I includes the need to ‘promote Japan’s economic and social structural reforms’. As one
of the strongest advocates of FTA analysis by the OECD Trade Committee, Japan invokes,
among other things, the role of FTAs in helping promote domestic reform. And in some
particular areas of reform, such as financial sector liberalisation, the role of regionalism has
been emphasised.

A stimulus to the multilateral trading system. There appears to be no Japanese equivalent to
the advocacy by the United States of ‘competitive liberalisation’. Nevertheless, the foreign
ministry states that ‘Japan is also promoting rule-making appropriate for the diverse range of
economic relations that exist among countries through Economic Partnership Agreements as a
means to complement the functions of the WTO’ (Diplomatic Bluebook). Beyond this, it has
been observed that in negotiating EPAs, Japan’s ‘challenge is to maintain not only
consistency with, but also to promote, the WTO liberalisation framework’ (Kawai).

A complement to foreign policy objectives. As with all Core Entities, foreign policy and
broader strategic objectives are a key element of Japan’s drive to preferential trade
arrangements. Referring to deliberations of the Council of Ministers on the Promotion of
Economic Partnership on 21 December 2004, MET]I includes the following among the policy

101 A calculation of intra-regional trade shares with a control for a region’s relative size in world trade.
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objectives of EPASs, under the heading of “creation of international environment beneficial to
our country’:

e ‘Community building and stability and prosperity in East Asia’

e ‘Strengthen our economic power [and ability to] tackle political and diplomatic
challenges’

e ‘Reinforce Japan’s position [in] international society’

Elsewhere, METI invokes what is perhaps the most pervasive of all the elements of Japan’s
economic diplomacy — the need to ‘promote stable import[s] of natural resources and safe
food, and diversification of suppliers’. The recently concluded FTA between Japan and
Indonesia includes an energy security partnership clause that will oblige Indonesia to honour
all existing energy-supply contracts with Japan, even if it imposes broad restrictions on oil
and gas exports. Indonesia is currently Japan’s largest supplier of natural gas, third largest
supplier of coal and sixth largest supplier of crude oil. In return for Jakarta’s undertakings on
energy, Tokyo has offered to increase technical assistance in areas such as energy-saving
measures and coal-to-liquid technology.

The Gaimusho observes that “‘in concluding the EPA with Chile it is expected that Japan
would secure a base in the South American region’.

The dominant and growing role of China is also a key element in Japan’s foreign economic
diplomacy. In the framework of FTAs, this is seen most clearly in Japan’s advocacy of the
Comprehensive Economic Partnership in East Asia (CEPEA), an FTA covering ASEAN+6
(Australia, China, India, Japan, Korea and New Zealand). This proposal is widely considered
to be a counterproposal to that of China of an East Asia Free Trade Agreement covering
ASEAN+3 (China, Japan and Korea). By extending the range of the grouping to include
Australia, India and New Zealand, Japan would draw in important food and raw material
suppliers, but would also dilute the influence of China, not least through the presence of India.
Widening the net even further, Japan has also expressed support for the Free Trade Area of
the Asia Pacific, a US proposal that would see APEC converted into a preferential
arrangement. Japan is thus drawn in opposing directions: the pursuit of closer Asian
integration with neighbours and key trading partners; and the widening of formal economic
linkages beyond the East Asian region in order to pursue broader economic, foreign policy
and strategic interests.

4.4.3 An Overriding Objective?

In the case of the United States it was concluded that while foreign policy considerations
loom large, concern about improved market access was the most widely-held and strongly
advanced motivation for the pursuit of FTAs; it was found to be the single most important
direct driver of US FTA policy. In the case of Japan the situation is less clear. As with the
United States, Japanese motivations based on the fear of being left out, dissatisfaction with
the progress in the WTO and maximising opportunities for deeper integration all have an
important market access dimension. METI has vaunted the Japan-Mexico EPA on the
grounds that *‘Mexico will become increasingly attractive as a base not only for exporting to
the North American market but also to Latin America as well ( Mexico has FTA agreements
with Venezuela, Colombia, Bolivia Uruguay etc)’. And the Gaimusho has said of the Japan-
Malaysia EPA that it ‘provides a framework for expansion and liberalisation of bilateral trade
and investment’. A primary aim of the FTA under negotiation with Switzerland will be to
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increase Japanese exports of electronic goods, while also strengthening the protection of
intellectual property rights. However, compared with the United States, Japan has been less
successful in implementing FTAs that reflect a high level of ambition, albeit with exceptions,
to improve market access.

Tariffs. Research for this study finds that tariff liberalisation in the Japan-Chile EPA goes
further than in the earlier agreement with Singapore, for example liberalising 32 percent more
of the total Japanese agricultural schedule and providing significantly more duty-free
treatment of industrial lines. Against this, however, it must be acknowledged that Japan-
Singapore is particularly restrictive — only India could claim to be more defensive on either
agricultural or industrial goods in any of the studied agreements. So despite the shift
following the agreement with Singapore, Japanese agreements as a whole remain relatively
defensive. Both of the agreements examined in detail (with Singapore and Chile) exclude over
half of Japan’s agricultural schedule, and Japan’s industrial schedules are more restrictive
than for any of the other Core Entities. Japan has also made increasing use of longer transition
times for sensitive sectors. With the 2005 agreement with Mexico, Japan extended transition
times to 11 years; more recent agreements with Malaysia, Chile and Thailand include
transitions of 16 years. And Japan-Mexico introduced tariff rate quotas for the first time. It is
reported that in negotiation of the Japan-Switzerland FTA agricultural products will not be
comprehensively covered (Bridges, VVol.11, Number 17).

Because of Japan’s relative defensiveness, Japan’s EPA partners are more liberal in
agricultural and industrial goods, and have less resort to quotas than Japan. It might thus be
argued, in purely mercantilist terms, that Japan through its EPAs is succeeding in gaining
market access in its overseas markets without yielding commensurate concessions. But by
offering less, Japan is presumably getting less in return than it might otherwise achieve, whilst
also forgoing the opportunity to promote domestic reform and restructuring.

Rules of origin. While the Asian rules of origin regime, which is used by Japan, has been
characterised by its simplicity, the present study finds that newer agreements tend to adopt a
hybrid version of the more the restrictive criteria found in the NAFTA and Pan-Europe
models.

Material from other sources tends to confirm these findings in respect of tariffs and rules of
origin:

e Completion of the Japan-ASEAN Economic Partnership Agreement has been delayed
by Japanese reluctance to reduce and then phase out agricultural tariffs and by its
insistence on restrictive and often product-specific rules of origin, especially for
agricultural products (Sally, 2006).

e Suspension of talks between Japan and Korea is essentially due to market access
factors and reluctance (of both parties) to eliminate tariffs in sensitive areas, ranging
from tobacco to gear boxes.

e In the Japan-Thailand EPA, Japan has exempted rice, cassava, beef, dairy, sugar and
some other products; rules of origin are very restrictive on agricultural and fisheries
products — at Japanese insistence; and Thailand has long transition periods for phasing
out tariffs in steel and auto parts, and it has exempted large passenger cars from the
agreement.

149



e In the Japan-Indonesia FTA, sensitive farm products such as rice, wheat and meat
have been excluded from the agreement.

Safeguards. While, like other Core Entities, Japan’s FTAs involve a shorter permissible
duration for the use of safeguard measures than found in the WTO, the length of the permitted
period has become progressively longer in each of Japan’s three completed agreements
(Singapore, Mexico and Malaysia).

Services. Japan has not been found, in the present study, to be strongly GATS-plus. Its
treatment of new financial services tends to be more restrictive than in the GATS
Understanding. Japan trails both Korea and Singapore in the depth of services liberalisation
achieved in its FTAs. And in the Japan-Malaysia EPA Malaysia’s services commitments offer
only limited value added relative to the GATS (Fink and Molinuevo, 2007).

Investment. While the investment chapter in the Japan-Singapore EPA is based on NAFTA, it
is weaker than the investment chapter in NAFTA.

Government procurement. While the Japan-Singapore EPA (2002) is WTO-plus in having
thresholds that are lower than in the plurilateral Government Procurement Agreement, this is
not the case in the more recent Japan-Mexico EPA (2005), where Japan has excluded its
Defence Ministry from the central government entities. And in the Japan-Malaysia EPA
(2006) there are no government procurement provisions.

Intellectual property rights. The present study finds that the majority of TRIPS-plus
provisions are to be found in the FTAs of the United States and the European Union. Many of
the agreements negotiated by Japan do not even include sections dealing with intellectual
property rights.

One must conclude that either (1) for Japan, like the United States, improved market access is
a key objective, but that the power of vested interests has so far constrained the realisation of
the objective to a greater extent than it has in the United States, or that (2) for Japan, the
principal motivation for FTAs is the attainment of foreign policy objectives — including
security of raw material supplies - through formal arrangements of cooperation, rather than
the aggressive pursuit of improved market access. Evidence would suggest that the first
explanation is the most likely. It has thus been said (Urata, 2007) that Japan’s ability to
embark on a bold and strategic economic policy is undermined by its own domestic policy
making dynamics. The demonstration of this, it is suggested, is the success of the agricultural
and labour lobbies in avoiding substantial liberalisation commitments and in compromising
the quality of Japanese FTAs. The problem is compounded by coordination arrangements
within the Japanese bureaucracy. While an Overseas Economic Cooperation Council has been
established to coordinate Official Development Assistance (ODA) strategies, no such Council
has been established to assess trade strategies. There is a Council of Ministers on the
Promotion of Economic Partnership Agreements, but it is not active and is not involved in
discussion of EPA strategies (Urata).

A related question arises from the apparent lack of a blueprint for Japan’s FTAs. As already
noted, there is a mixture of positive and negative listing from one agreement to another. There
is not a consistent treatment of domestic tariff schedules in Japan’s FTAs. And rules of origin
are similarly varied. For example, the Japan-Mexico agreement is one of the strictest overall,
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with regional value content (RVC) at around 50-60 percent - equivalent to NAFTA levels —
and with specific rules on tobacco for example requiring a 70 percent RVC and no possibility
for cumulation. The Japan-Malaysia agreement on the other hand, has rather lenient rules that
are less stringent in terms of content requirements. This might reflect a deliberate flexibility
on Japan’s part, so that agreements can reflect particular circumstances and differing wishes
of Japan’s partners. It might equally, however, reflect again domestic political constraints on
the implementation of a consistently ambitious approach to FTAs. Only with the conclusion
of more agreements is the picture likely to become clearer.

4.5 SINGAPORE’S FTA POLICY
4.5.1 Introduction

Singapore has become one of the leading exponents of FTAs over the recent past. Although a
leading member of ASEAN and a founding member of APEC, Singapore pursued an active
policy of unilateral and multilateral liberalisation until the mid-to late 1990s. Most of
Singapore’s FTAs began to attract the attention of its trading partners around the world with
the Singapore — New Zealand Closer Economic Partnership Agreement in 1999. But it is
important to bear in mind that Singapore had been an active member of ASEAN from its
inception. In 1991 Singapore was one of the main movers behind the aim of creating the
Asian Free Trade Agreement, with the aim of eliminating tariffs within ASEAN by 2010. **2
AFTA can be seen as motivated by a desire to promote economic integration within the
region and as a response to developments elsewhere, such as the deepening of regional
integration within Europe, with the EU’s Single Market programme and the beginning of
negotiations on NAFTA.

Singapore has conducted a policy of unilateral liberalisation that has resulted in essentially
zero applied tariffs. Much of its trade policy has therefore been concerned with tariff binding,
deeper integration or regulatory issues. In this sense it contrasts with many developing
countries or emerging markets for which tariffs are still a major policy issue. Singapore’s
interest in negotiating deeper integration issues dates back to the mid 1990s when it was
instrumental in promoting AFAS, the ASEAN Framework for Services (signed in 1995), the
ASEAN Investment Area AIA agreement, signed in 1995 and the ASEAN Framework
Agreement on Mutual Recognition Agreements, signed in 1998. These initiatives sought to
promote deeper integration within ASEAN and provided Singapore with experience in
negotiating deeper integration agreements.**

Singapore’s trade policy was therefore already well prepared for negotiations on more
comprehensive trade agreements than straightforward tariff liberalisation. Indeed, zero
applied tariffs in Singapore made such negotiations of little value. This meant Singapore was
well placed when the general shift to negotiating deeper FTAs came in the late 1990s, early
2000s.

192 In order to accommodate the CLMV Cambodia, Laos, Myanmar and Vietnam, the deadline for total tariff
elimination was extended to 2015. But remained at 2010 for the more developed ASEAN members including
Singapore.

193 Singapore’s first experience with such measures probably dates from its involvement in similar work in
APEC.
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4.5.2 Motivations

Singapore like the other core entities has been motivated by a number of factors to negotiate
FTAs. These include strategic reasons, such as desire to address China’s growing presence in
the region and to retain US engagement. ASEAN was initially a security arrangement for
south east Asia in the face of the communist threat from the North. Singapore’s FTA policy
has continued to be influenced by developments in China. For example, the ASEAN plus 3
negotiations represent a means of placing relations with China on a sound footing. The Japan
Singapore New Age Economic Partnership (JNEPA) negotiated between 2000 and 2003 was
also in part motivated by a desire to respond to the growing influence of China. The US
Singapore FTA (USSFTA) concluded in 2003 was also partially motivated by a desire to
consolidate ties with the US for political and strategic reasons.

Commercial motivations have taken a number of forms. First, Singapore has sought to
establish business links with all regions and to defend Singapore’s role as a hub in the global
economy. Singapore has long held a position as a regional hub, but the negotiation of FTAs
with all regions appears to be an extension of this strategy with a view to establishing
Singapore as a hub in the wider global economy. This may for example, explain Singapore’s
interest in FTAs that include investment and e.commerce. Singapore’s agreements with
Jordan (SJFTA) in 2003, EFTA and the Trans-Pacific Strategic Economic Partnership
Agreement (TPSEPA, which groups Brunei, Chile, New Zealand and Singapore, and which is
also known as P4) were all justified in terms of establishing firmer foundations for trading ties
with the various continents.

Singapore has also been motivated by the actions of other parties. The Asian financial crisis
of 1997/98 is generally seen as the trigger for the growth of FTAs in the Asian region. (Dent,
2005) This led to a recognition of the need for the region to strengthen the institutional basis
for trade and cooperation. Hence the efforts to strengthen ASEAN and the FTAs with Japan.
At the same time the crisis influenced views of the region in the US and other members of
APEC. The US began to see APEC as ineffective and ASEAN as immobile as the Asian
economies focused on their domestic problems. This helped trigger the more active use of
FTAs by US and other APEC states (New Zealand) as a means of supporting economic
integration with these countries. As the US began to pursue FTAs this led to emulation by
Singapore and other Asian states.

By the early 2000s Singapore had developed considerable negotiating expertise in FTAs. It
was therefore ready to negotiate with the big beasts of the EU and US. The EU, which was
still maintaining its de facto moratorium on new FTA negotiations did not respond to
Singapore’s request for an FTA.2 If one looks at the timing of Singapore’s FTA
negotiations, (see Chart 5) it suggests a managed process in which Singapore’s negotiating
capacity was used in a rational fashion. As in all the Core Entities one must therefore assume
that there were institutional interests in negotiating FTAs among Singapore’s trade
negotiators.

194 The European Commission argued that there was not a ‘business’ case for an FTA with Singapore as the
market was largely open anyway.
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4.5.3 General Features of Singapore’s FTAs

There are three general features that characterise Singapore’s policy on FTAs. First, there is
the apparent willingness to negotiate FTAs with a wide range of different partners, from
Jordan to the USA. As noted above, this is linked to the aim of establishing Singapore as a
hub for investment and multinational corporate activity. FTAs that protect investment and
intellectual property rights and otherwise facilitate global production and investment, will
tend to make Singapore an attractive location for multinational companies. Companies with a
substantial presence in Singapore will benefit from such agreements regardless of their origin.
Therefore FTAs combined with Singapore’s well endowed human capital and infra-structure
make for a rational approach to globalisation by a small city state.

Second, all Singapore’s FTAs, at least since the JSEPA have involved deeper integration
issues. The JSEPA may have excluded agriculture altogether, but it did include services,
investment, government procurement and stronger bilateral dispute settlement provisions. The
JSEPA was clearly intended to break new ground in the scope of Asian FTAs. (Dent, 2003)
Singapore’s agreement with EFTA (ESFTA) was also fairly comprehensive with a strong
focus on services. It was the US Singapore FTA however, that set the standard for future
agreements. This was comprehensive with 21 chapters covering the range of topics included
in the NAFTA model. The inclusion of investment, GATS-plus commitments on services and
TRIPs plus commitments, clearly made this WTO-plus. (Koh and Lin, 2004) The Singapore —
Jordan FTA appeared to be motivated by a desire to match the US — Jordan FTA and thus the
‘gold standard’ being set by the US in its FTA policy. Finally, the TPSEPA (or P4) which
covered trade in goods, TBT/SPS measures (including detailed provisions on standards,
mutual recognition and conformance assessment), services, public procurement, intellectual
property right, competition and dispute settlement, showed that Singapore’s desire to include
deeper integration issues was not due to pressure from more developed FTA partners. The
TPSEPA/P4 even included environment and labour issues. This desire to negotiate
comprehensive FTAs was also reflected in the India Singapore Comprehensive Economic
Cooperation Agreement (CECA) of 2005 that also included the whole range of issues,
including goods, service, investment protection, mutual recognition for TBT and SPS,
movement of persons and cooperation in intellectual property. Finally, the Korea-Singapore
FTAs (KSFTA) concluded in August 2005 follows a similar pattern.

The third characteristic of Singapore’s FTAs is that they are pragmatic in the sense that they
allow their FTA partners wide flexibility in terms of the depth and coverage of the
agreements. This is probably a feature of the limited negotiating leverage of Singapore given
its previous unilateral liberalisation and small market. The result however, is that there is no
uniformity in the detailed substance of Singapore’s FTA partner commitments.

4.5.4 The Substance of Singapore’s FTAs

The pragmatic or flexible nature of Singapore’s FTA policy in terms of its expectations of its
FTA partners is revealed by a look at the detail of the various policy areas For tariffs
Singapore generally liberalises 100 percent of its tariff lines immediately on the entry into
force of an FTA. Only 6 of 10,000 tariff lines have been excluded (these relate to alcoholic
drinks). The liberalisation is straight forward and simple, achieved often by means of a single
sentence. This compares to the very complex schedules of the EU, EFTA and Japan. When it
comes to liberalisation by Singapore’s FTA partners however, things look very different. In
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the FTA with Japan 81 percent of all agricultural tariff lines were excluded from any
liberalisation, with the result that agriculture was effectively excluded from the FTA
altogether. In the case of the ‘Comprehensive’ Economic Partnership agreement with India,
India committed to liberalise just 25 percent of all industrial tariff lines after a transition
period and only 12 percent of agricultural tariff lines. Singapore has also shown flexibility
when it comes to the structure of tariff schedules, allowing either positive or negative listing
by its FTA partners.

A similar picture emerges in rules of origin. There are virtually no uniform rules of origin in
Singapore’s preferential agreements. The FTA with the US contains the more than 300 pages
of NAFTA origin rules designed to address the interests of US sectors such as textiles. The
FTA with EFTA uses PanEuro rules and with Korea a complex combination of CTC, CTH,
ECT and VC rules. On the other hand Singapore’s agreements with developing countries,
such as Jordan use a simple, liberal 35 percent value content rule across the board. This
diversity of rules of origin suggests that Singapore has a veritable noodle bowl of rules of
origin and does not exhibit any of the kind of counter trend observable in Europe towards
more harmonisation. This is clearly one of the down sides of a flexible approach to FTAs.
Singapore’s FTAs may also be becoming more complex as its Asian FTA partners begin to
develop more complex rules of origin.

When it comes to commercial instruments Singapore follows the basic WTO precedent. But
in commercial instruments flexibility has had the positive effect of allowing experimentation.
Thus anti-dumping rules have been linked to competition in a number of Singapore’s FTAs
and the criteria for assessing dumping have been tightened in a fashion that has not been
possible at the multilateral level.

Singapore has a sophisticated and centralised system for dealing with technical barriers to
trade and regulating risk. It is therefore able to negotiate comprehensive agreements covering
mutual recognition, standards harmonisation and cooperation across a range of standards-
making and certification issues. This is reflected in the agreements Singapore has signed with
Korea (KSFTA) and P4. Singapore is also a signatory to a range of mutual recognition
agreements under the APEC framework and is negotiating mutual recognition agreements
with its trading partners in Asia and in the P4. On the other hand the FTA with the USA,
which is otherwise WTO plus in many respects, has only very modest provisions on TBT and
SPS and adopts the preferred approach of the US which is for a minimum of institutional
structures. There is no joint committee but only ‘coordinators’ for TBT measures to deal with
market barriers on a pragmatic basis. So once again Singapore tailors the content of its FTAs
to the preferences of its FTA partners.

In government procurement Singapore is a signatory of the WTO’s GPA. In agreements with
other signatories to the GPA there is therefore simply a reference to existing obligations.
Otherwise Singapore appears to be only slightly GPA plus in that some of the thresholds used
to determine coverage are slightly lower than the GPA thresholds. In FTAs with developing
partners, Singapore like Japan is happy to drop procurement if the partner is not keen to
include it.

On services, intellectual property and investment Singapore’s FTAs have been generally
WTO plus. Commitments on services have been GATS plus and there has been a tendency for
Singapore to negotiate fairly ambitious provisions on skilled/essential workers. There is also a
mutual recognition agreement with Korea for engineers. The flexibility/pragmatism in service
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negotiations has taken the form of accepting the preferred scheduling approach of its FTA
partners, i.e. either positive or negative listing. In investment, Singapore has effectively
adopted the NAFTA approach in its FTAs provided its FTA partners have been willing to
accept this. In other words the investment provisions are comprehensive, including pre and
post investment national treatment and investor state dispute settlement. The Singapore US
FTA constituted the ‘gold standard’ for IPR provisions when it was negotiated, and therefore
included a number of TRIPs plus provisions.

4.5.5 Asymmetry Provisions

By virtue of the flexible approach of Singapore to FTAs, there is plenty of scope for
asymmetric provisions. It has clearly been willing to accept less by way of commitments from
some of its developing country partners. The CEP with India for example, constitutes a highly
asymmetric agreement in terms of tariffs, which no doubt reflects the relative size the markets
concerned as much as anything.

Singapore provides technical assistance to its Asian FTA partners that are less developed.

Chart 5 Singapore’s FTAs
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5.0 CONCLUSIONS: LOOKING AHEAD

As indicated in the introduction to this study, there is scope to explore more intensively the
effects on trade and investment of FTA liberalisation in specific products and services. The
present study suggests that while overall measures of trade creation and trade diversion may
not be striking, there can be pronounced effects at a more disaggregated level.

A discussed in the Executive Summary this study has identified, with some confidence, a
number of broad trends in the evolution of FTAs. It has also identified some recent
developments where the outcome is less certain, but potentially important. These
developments also warrant closer attention, and could be the focus of any follow-up analysis
or discussion.

With respect to the Core Entities” approaches to FTAs:

e How will US policy on FTAs (and trade policy more broadly) be affected by the
accord reached between the US Congress and the Administration on 10 May 2007 and
by the expiry of Trade Promotion Authority?

e How successful will be the EU’s efforts to negotiate more ambitious FTAs with
Korea, due to be completed by the end of this year, ASEAN and India, both of which
are on a longer time scale? Will the EU continue to show “flexibility’ in its FTAs or
will it move to a more uniform and thus hard cutting edge?

e Will Japan’s agreements become more consistently ambitious or will domestic
political considerations continue to constrain their development?

e Will the coherence and integrity of regional initiatives such as EFTA and ASEAN be
weakened by their members’ pursuit of bilateral deals with third parties? How will the
role of China influence this development?

With respect to the treatment of key policy areas in FTASs:

e Will agriculture continue to be carved out, or will FTAs begin to erode the existing
levels border protection?

e Are rules of origin set to become ever more complex as more emerging markets
negotiate more sophisticated FTAs? Will the NAFTA and PanEuro models of rules
lists come to dominate? Will the desire to introduce simpler rules for developing
country members of FTASs result in yet more confusion in rules of origin, or provide
the catalyst for simpler rules all round?

e Will FTA members steadily reduce their resort to contingency measures ?

e Will the right of non-establishment become more common?

e Will bilateralism and the pursuit of agreements between countries that are both
geographically and economically disparate weaken the pursuit of regulatory
harmonisation?

e Will FTA focus on competition policy and investment grow or diminish?

A common thread through all of these outstanding questions is the remarkable growth in
recent years of bilateral trade arrangements. It is the development of bilateralism that might
be proposed as a focus both for examination of the present study and for any planned follow

up.
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Annex 1

The United States of America Free Trade Agreements

Summary of Agreements and Negotiations as at August 2007

Overview

1.

The United States has successfully negotiated and implemented seven Free Trade
Agreements (FTA) since the United States-Israel FTA of 1985. Six of the seven
agreements were negotiated and implemented under the Bush Administration between
2001 and 2006.

Free Trade Agreements have been implemented with Australia, Bahrain, Chile, Israel,
Jordan, Morocco, and Singapore.

FTAs have been signed, but not yet ratified and/or implemented, with the CAFTA-DR
countries, Colombia, Oman, Peru and Korea. Negotiations have been concluded with
Panama, but an agreement has not yet been signed.

According to the Office of the United States Trade Representative, FTA negotiations
are either ongoing or intended to begin with Malaysia, Thailand and the United Arab
Emirates.

The United States has also negotiated 40 Bilateral Investment Treaties (BITs) and 24
Trade and Investment Framework Agreements (TIFA), agreements it considers steps
toward future FTAs.

Agreements Implemented (7)

1.

2.

Australia

Implemented 1 January 2005
Bahrain

Implemented 1 August 2006
Chile

Implemented 1 January 2004
Israel

Implemented 1 September 1985
Jordan

Implemented 7 December 2001
Morocco

Implemented 1 January 2006
Singapore

Implemented 1 January 2004

Agreements Signed and/or Agreed Upon in Principle (5)

1.

CAFTA-DR
The United States, Costa Rica, El Salvador, Guatemala, Honduras, Nicaragua,
and the Dominican Republic agreed in principle to the CAFTA-DR in August
2004,

The treaty has been entered into force by:
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United States: 2 August 2005

El Salvador: 1 March 206

Guatemala: 1 July 2006

Honduras: 1 April 2006

Nicaragua: 1 April 2006

Costa Rica has not ratified CAFTA-DR - The international Affairs Committee
of the Costa Rican Congress approved CAFTA-DR on 12 December 2006.
Final ratification by the Costa Rican Congress has been delayed by an expected
revision by the Costa Rican Supreme Court.

The Dominican Republic has ratified CAFTA-DR but has not set a date for
implementation.

2. Colombia

3. Oman

4. Peru

5. Korea

Negotiations for a bilateral FTA were launched on 18 May 2004 as part of the
negotiations for a US-Andean Free Trade Agreement. Signed by Deputy US Trade
Representative John Veroneau and Colombian Minister of Trade, Industry and
Tourism Jorge Humberto Botero on 22 November 2006. The accord reached
between the Congress and the Administration on 10 May 2007 is expected to help
facilitate congressional approval. However, leading Congressional Democrats,
including House Speaker Nancy Pelosi (California) and Ways and Means
Committee Chair Charles Rangel (New York) have said they would oppose the
FTA until there is concrete evidence of reduced violence against trade unionists.

Signed by President Bush on 26 September 2006 and approved by Congress and
Senate in June and July. Agreement has not yet been implemented.

Negotiations for a bilateral FTA were launched on 18 May 2004 as part of the
negotiations for a US-Andean Free Trade Agreement. Signed by US Trade
Representative Rob Portman and Peruvian Minister of Foreign Trade and Tourism
Alfredo Ferrero Diez Canseco on 12 April 2006. The agreement has not yet been
ratified. The accord reached on 10 May between the Congress and the
Administration is expected to facilitate congressional approval. Leading
Democrats have declared the FTA as being worthy of support but require a change
in Peruvian labour law prior to giving approval..

Negotiations were completed at the end of April 2007 and the text finalized

on 30 June. However, Leading Democrats, including House Speaker Pelosi and Ways
and Means Chair Rangel have said they will oppose the FTA because of the imbalance
in US-Korea trade in automobiles.

Agreements with Negotiations Concluded but No Final Agreement (1)

1. Panama

Completed negotiations on 19 December 2006, with the understanding that it is
subject to further discussions regarding labor. Democrat leaders have declared
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the FTA as being worthy of support but require a change in Panamanian law
prior to giving approval.

Agreements in Negotiation (4)

1. Ecuador
Negotiations for a bilateral FTA were launched on 18 May 2004 as part of the
negotiations for a US-Andean Free Trade Agreement.

2. Malaysia
US Trade Representative Rob Portman announced the intention to negotiate a
Free Trade Agreement with Malaysia on 8 March 2006.

3. Thailand
President Bush first announced his intent to enter FTA negotiation in October
2003. Progress was made through six rounds of negotiations in 2004 and 2005,
but significant work continues.

4. United Arab Emirates
On 15 November 2004 the USTR announced its intent to negotiate an FTA.
Negotiations have been ongoing since March 2005.

Potential Negotiations (?)

1. Negotiations could be forthcoming with many countries that have signed either a
Bilateral Investment Treaties (BITs) or Trade and Investment Framework Agreements
(TIFA) with the United States. All potential FTA partners must have signed a TIFA
with the US.

2. Free Trade Agreement negotiations are most likely to occur with countries that are
potential members of the Free Trade Area of the America (FTAA), countries that are
part of the Association of South East Asian Nations (ASEAN), and Middle Eastern
countries affected by the Middle East Free Trade Initiative (MEFTA).

3. The list of countries that have signed either BITs or TIFA include:

Albania, Argentina, Armenia, Azerbaijan, Bangladesh, Bolivia, Bulgaria, Cameroon,
Democratic Republic of the Congo (Kinshasa), Democratic Republic of the Congo
(Brazzaville), Croatia, Czech Republic, Egypt, Estonia, Georgia, Grenada, Jamaica,
Kazakhstan, Latvia, Lithuania, Moldova, Mongolia, Mozambique, Poland, Romania,
Senegal, Slovakia, Sri Lanka, Trinidad & Tobago, Tunisia, Turkey, Ukraine,
Kyrgyzstan, Tajikistan, Turkmenistan, Uzbekistan, the members of COMESA, West
African European Monetary Union, Afghanistan, Algeria, the members of ASEAN,
Cambodia, Ghana, Kuwait, Mauritius, New Zealand, Nigeria, Pakistan, Qatar, Saudi
Arabia, South Africa, Yemen.
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Annex 2

European Union FTAs and RTAs
Summary of Agreements and Negotiations, Dec.22, 2006

Customs Union entered into force (2)

1. Andorra

a. 01.07.1991
2. Turkey

a. 31.12.1995

FTAs /RTAs entered into force (20)

1. Bulgaria
a. Europe Agreement
b. 31.12.1994
2. Romania
a. Europe Agreement
b. 01.05.1993
3. Faroe Islands (Denmark),
a. Free Trade Agreement
b. 01.01.1997
4. Switzerland
a. Free Trade Agreement
b. 01.01.1973
5. Macedonia,
a. Stabilisation and Association Agreement
b. 01.05.2004
6. Croatia
a. Stabilisation and Association Agreement
b. 01.02.2005
7. Chile
a. Association Agreement and Additional Protocol
b. 01.02.2003
8. Mexico
a. Economic Partnership, Political Coordination and Cooperation Agreement
b. 01.07.2000
9. South Africa
a. Trade, Development and Co-operation Agreement
b. 01.01.2000
10. Certain Overseas Countries and Territories (OCT/PTOM II)
a. Association Agreement
b. 01.01.1971
11. Algeria
a. Association Agreement (EU-Mediterranean Agreement)
b. 01.09.2005
12. Egypt

160



a.
b.
13. Israel
a.
b.

14. Jordan,

a.
b.

Association Agreement (EU-Mediterranean Agreement)
31.12.2003

Association Agreement (EU-Mediterranean Agreement)
01.06.2000

Association Agreement, (EU-Mediterranean Agreement)
01.05.2002

15. Lebanon

a.
b.

Interim Agreement (EU-Mediterranean Agreement)
01.03.2002

16. Morocco

a.
b.

Association Agreement (EU-Mediterranean Agreement)
01.03.2000

17. Palestinian Authority

a.
b.
18. Syria
a.
b.

Association Agreement, (Interim EU-Mediterranean Agreement)
01.07.1997

Co-operation Agreement (EU-Mediterranean Agreement)
01.07.1977 (Negotiations for Association Agreement concluded in 2004, but
agreement not yet signed)

19. Tunisia

a.
b.

Association Agreement (EU-Mediterranean Agreement)
01.03.1998

20. ACP countries

a.
b.

Partnership Agreement (Cotonou Agreement)
01.03.2000

FTAs/ RTAs signed and/or agreed upon in principle (1)

1. Albania

a.

Negotiating Directives for a Stabilisation and Association Agreement (SAA)
adopted by the Council on 21-23 October 2002

b. Negotiations formally opened on 31January 2003
c. The Stabilisation and Association Agreement with Albania and the Interim

Agreement with Albania were signed in Luxemburg on 12 June 2006. Date of
entry into force of 1A is not defined yet but expected in early 2007.

FTAs /RTAs in Negotiation Phase (10)

1. ACP countries

a.

b.
C.

d.

Draft directive adopted by the Commission on April 2002; Council Decision
on 17 June 2002

Negotiation of Economic Partnership Agreements

1+ phase “all ACP” launched on 27September 2002, 2. phase “regional
negotiations” began in October 2003

Negotiations are ongoing, conclusion expected by 2008

2. Euro-Mediterranean Free Trade Area
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a. At a bilateral level, every Mediterranean country involved in the EuroMed
Partnership, except Syria, has concluded and currently implements Association
Agreements with the EU. Collectively, the Association Agreements replace the
previous generation of cooperation agreements signed in the 1970s and
constitute the foundation for the FTA.

b. At the 5" Trade Conference held on 24 March 2006 in Marrakech, EuroMed
ministers confirmed the ongoing negotiations with a view to conclusion in
2010.

3. Mercosur
a. Negotiating directive for an Association Agreement 13 September 1999
b. Negotiations are ongoing but slow progress due to DDA
4. Gulf Cooperation Council (GCC)
a. Revised & updated Negotiating Directives for an FTA from July 2001
b. Negotiations are ongoing
5. Bosnia and Herzegovina
a. Negotiating Directives on a Stabilisation and Association Agreement adopted
on 21/11/2005
b. Negotiations are ongoing
6. Iran
a. Negotiating Directives June 2002
b. Negotiations are ongoing
7. lraqg
a. Negotiating Directive March 2006
b. Launch 20.11.2006

8. Kazakhstan
a. Recommendation from the Commission to the Council to authorise the
Commission to open negotiations for a new Enhanced Agreement Negotiation
mandate adopted by the Council on 13/11/2006
b. Negotiations are ongoing
9. Montenegro
a. Negotiating Directives on a Stabilisation and Association Agreement adopted
on 3/10/2005 for negotiations with the State Union of Serbia and Montenegro.
Following Montenegrin independence in May 2006, new negotiating directives
adopted on 24/7/2006
b. Negotiations are ongoing
10. Serbia
a. Negotiating Directives on a Stabilisation and Association Agreement adopted
on 3/10/2005 for negotiations with the State Union of Serbia and Montenegro.
Following Montenegrin independence in May 2006, revised negotiating
directives adopted on 24/7/2006
b. Negotiations put on hold on 3 May 2006 due to Serbia's lack of cooperation
with ICTY. Negotiations to resume once full cooperation with ICTY reached.
11. South Korea
a. Negotiating mandate adopted in April and negotiations under way. Expectation
is for a quick completion due to political timetable in Korea.
12. India
a. During EU-India summit on 7 September 2005, the EU and India adopted a
Joint Action Plan to further increase bilateral trade and economic cooperation.
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b. The EC commissioned consultant reports on the feasibility of an EU-India
FTA.
c. Negotiating mandate adopted in April.

FTAS/RTAs in Exploration Phase (9)

2. ASEAN
a. ASEAN-EU Vision Group Report on possible FTA endorsed by the EC and
ASEAN governments in May 2006.
b. If regional approach fails, then bilateral FTAs planned.
3. CAN

a. At the EU-LAC summit in May 2002 the door for future negotiations of an
EU-CAN FTA was opened.

b. As long as Venezuela is legally a CAN member, it is likely to veto any
negotiation with the EU. Once Venezuela formally leaves the group the issues
is likely to be revived. (negotiations now started)

4. CAFTA

a. At the 4™ EU-LAC summit in May 2006, the decision on the launch of
negotiations of an EU-CAFTA FTA was taken.

b. The EC is currently working on a draft mandate to put to the Council.
(negotiations now started)

5. Canada

a. Recommendation from the Commission to the Council to authorise the
Commission to negotiate a bilateral Trade and Investment Enhancement
Agreement (TIEA) with Canada (15 June 2004).

b. Under discussion in Council.

6. China

a. Negotiating mandate to launch negotiations on a new Partnership and
Cooperation Agreement with China, including aspects of trade and investment,
was approved by the Council December 2005.

b. Negotiation formally launched at the EU-China Summit September 2006, but
no meeting scheduled yet. Negotiation modalities still to be agreed.

7. Russia

a. Recommendation from the Commission to the Council to authorise the
Commission to open negotiations for a new Enhanced Agreement.

b. Negotiation mandate adopted by the Council on 13/11/2006.

8. Ukraine

a. Recommendation from the Commission to the Council to authorise the
Commission to open negotiations for a new Enhanced Agreement.
Recommendation not yet adopted.

9. Moldova

a. Partnership and Cooperation Agreement (PCA) between Moldova and the EU
was signed in 1994 and entered into force on July 1998.

b. Art.4 of the PCA states that the parties shall examine jointly whether
circumstances allow the start of negotiations on the establishment of an FTA.

c. No recent progress.
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Annex 3

EFTA’s Free Trade Agreements

EFTA’s Free Trade and Joint Declarations on Co-operation Agreements
Summary of Agreements and Negotiations, December 21, 2006

Overview

1.

The EFTA States