A g‘.r eement
between
the Swiss Confederation
and
the Republic of Guatemala
on the Promotion and Reciprocal Protection

of Investments




Preamble

The Swiss Fedcral Council and the Gp_vérh:iiént ofthe Republic of Guatemala,

-

Hereinafter referred to as the Contracting Parties, 2

Intending to create and maintain favourable conditions for greater economic oo-operatlon

between them and in particular for investments by investors of one Contracting Party in the

territory of the other Contracting Party,

Recognizing that the encouragement and reciprocal protection of such investments under

international agreements will be conducive to the stimulation of business initiatives and will

increase prosperity in both countries,

Have agreed as follows:
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Article 1

i)efinitid:_ns =

For the purpose of this Agreement:

(1)
exclusively:
()
®)
(©)
(d)
(e)
2)

ENOR

The term "investments" means any kind of asset and includes in particular but not

movable and immovable property as well as any other rights in rem, such as

servitudes, mortgages, liens, pledges and usufructs;

shares, parts or any other kind of participation in companies;

claims to money, including bonds and debentures or to any performance having
an economic value;

copyrights, industrial property rights (such as patents, utility models, industrial
designs or models, trade or service marks, trade names, indications of origin),

technical processes, know-how and goodwill;

concessions or similar rights conferred by law or under contract, including

concessions to search for, extract or exploit natural resources.

The term "investor" means with regard to either Contracting Party:

(2)

natural persons whd, according to- the law of that Contracting Party, are

considered to be ifs nationals;

legal persons constituted under the -_lak\_v-t-if ‘that Contracting Party and having
their seat on the. territory thereof, or "le'ga_i- persons directly or indi}ectly
controlled by riationals of that Contractmg‘]?any or by legal persons constltuted
under the law of that Contraetmg Party and havmg their seat on the temtory

thereof. ) | e .'.'-‘ '

(31 Tﬁe term "returns" means the amounts y1e‘lded‘ by an- 1nvesiment and includes in

_— partlcular but not exclusively proﬁts 1nterest capltal gains, dividends, royalties or

fees,



The term "“territory" means the territory of the Contracting Parties and includes the
adjacent maritime areas over which the Contracting Party concerned may exercise

sovereign rights or jurisdiction-in accordance with national and international law.

(@)

Article 2
Scope of application

The present Agreement shall apply to investments in the territory of one Contracting Party
made in accordance with its laws and regulations by investors of the other Contracting Party,
hether prior to or after the entry into force of the Agreement. It shall, however, not be

applicable to claims arising out of events which occurred prior to its entry into force.

Article 3
Promotion, admission

Each Contracting Party shall in its territory encourage investments by investors of the

(1)
other Contracting Party and admit such investments in accordance with its laws and
regulations.

(2) . Each Contracting Party shall facilitate, in accerdance with its laws and regulations, the -

issuing of the necessary permits in connection with such an investment, including

‘perm:ts for the carrying out of licensing agreemcnts and contracts for techmieal,
comercra] or administrative ‘assistancg, as weIl as auﬂmnzatlcns required for the-

T -act1v1t1es ‘of consultants and experts: .- - -~ - .77

R L | Attidled” -

LS Protection, t-reéfn_ielif_ e

o "I'nvcétm'cnts and returns of investors .of ‘edch Cointiractiﬁg Party shall at all times be
T accorded fair and equitable treatment and shall enj 0y- fall protection and security in the
temtory of the other Contractmg Party. Neither Contractmg Party shall in any way
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4)
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. m.vestment- m parhcular but not exclusively of: -

. (a,)'. rehuns g z : .-;__

1mpa1r by unreasonable or discriminatory measures the managemenf maintenance,

use, enjoyment, extensmn, or disposal of such mvestmcnts

Each Contractmg Party shall in its territory accord investments or retums of 1nvestors
of the other Con.tracnng Party treatment not less favourable than that whlch it accords
to mvcstrnents or rctums of its own investors or to investments or returns of investors

of any third State, whichever is more favourable to the investor concerned.

Each Contracting Party shall in its territory accord investors of the other Contracting
Party, as regards the management, maintenance, use, enjoyment or disposal of their
investments, treatment not less favourable than that whlch it accords to its own
investors or investors of any thll‘d State, whichever is more favourable to the investor
concerned.

If a Contracting Party accords special advantages to investors of any third State by
virtue of an agreement establishing a free trade area, a customs union or a common
market or by virtue of an agreement on the avoidance of double taxation, it shall not

be obliged to accord such advantages to investors of the other Contracting Party.

Article 5
Free transfer

Each Contr’actihg Party shall grant investors of the other Cc;rﬂ:ractfng Party the transfer

thhout drjay 1n a freely convertlble currency of payments in connectlon with an

") - payments reiatmg to Ioans mcurred or other contracrual obhg::ttlons~

Hndéxfaken, forr.he mvestment : e T AR -

-

(c)-- pr:occeds_' ofthe parha} or total saleor hquid-ation of_thé inyééghéq, including

possxble mcrement values; ’ " -

(d) .eammgs ancf other remuneration of pemonnel engaged ﬁ-om— abroad in

connect:on w1th the mvestment

FE——— A e
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d)

@

)

(¢)  the- initial capital and additional amounts to maintain or increase the
investment.

Unless otherwise agreed with. the investor, transfers shall be ;paﬂe-at_ the rate. of

exchahﬁe applicable on the date of transfer pursuant to the exchange regulations in

force of the Confracting Part;v in whose territory the investment was made.

Article 6
Dispossession

Neither of the Contracting Parties shall take measures of expropriation, nationalisation
or any other measures, the effects of which would be tantamount to expropriation or
nationalisation, against investments of investors of the other Contracting Party, unless
the measures are taken in the public interest, against prompt and adequate
compensation and on condition that such measures are taken on a non-discriminatory
basis and in accordance with domestic laws of general application. The legality of any
such expropriation and the amount of compensation shall at the request of the investor

be subject to review by due process of law.

The compensation referred to in paragraph (1) shall be equivalent to the fair market
vahie of the investment, as determined in accordance with recognised principles of
valuation auch as, inter alia, the capital invested, replacement value, appfeei'ation,
current returtis, go{)dwi;ll and other relevant factors, immediately prior to or at the time
when “the decision for ex;a:opnanon was announced or became pubhciy ’k:&own
whlchever is earher The amousit of compensation shall carry | the usual wmmercml :
mterest from t]{e- date of-' dispossession unfil payment, shall be sett]@d- in 2 freely

_convertlble curre::LcyL a.nd paid W1thout delay to the person entltled thereto w1thout‘ -

regard toits re51dence er donnclle T L. R

The 1nvestors of one Contractmg Party whose mvestments have suffel:ed Iosses-tfue tQ o
a wat or any othef anned conflict, revolution, state of emergency or rebelhon, wlnch
took place in"the temtory of the other Contracting Party shall benefit,-on the part of
this latter, from a treatment not less favourable than that granted to its own investors or
those of any third State as regards restitution, 1ndemn1ﬁcat10n compensanon or other

settlement.



- Article 7
Principle of subrogation

- Where one- Contracting Party has granted any ﬁnanclal guarantee against non-commerci‘al-
risks in regard to an investment by one of its investors irthe temtory of the other Contracting
Party, the latter shall recognize the rights of the first Contractmg Party by virtue of the

principle of subrogation to the rights of the investor when payment has been made under this

gudrantee by the first Contracting Party.

Article 8

Disputes between a Contracting Party

and an investor of the other Contracting Party

(1)  For the purpose of solving disputes with respect to investments between a Contracting

Party and an investor of the other Contracting Party consultations will take place

between the parties concerned.

(2)  If these consultations do not result in a solution within six months from the date of

request for consultations, the investor may submit the dispute for settiement to:

(a8  the competent courts of the Contracting Party in the temitory of which the

investment has been made; or

(b) the Intemat:onal Centre. for Seftlement of Investment Disputes (ICSID)
provided for by the Convention on the Settlement of Investment Dtsputes
between States and Natlona{s of other States, opened for signature at.

Washrngten, on March 18 1965 ot ~ _ T

(¢) anad hoc=arb}tral tnbunal thch unless otherwise agreed upon by ‘the. partie's
to the dlspute shall be estahhsﬁed under the arbitration rules of the Umted
Nations Comm1ssmn onlntemanonaLTrade ‘Law (UN CITRAL) ) .

N E)) " Each Contracting Party hereby -consents to_ the submission of an investment dlspute to

international concxhanon or arbltratron

(4)  The Contracting Party which is party o the dispute shall at na time whatsoever during

the process assert as a defence its immunity or the fact that the investor has received a
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(6)

(1)

@)

().

compensation, under an insurance contract, covering the whole or part of the incurred

damage.

* Neither Contracting Party shall pursue through -_dip]'omatic channels a dispute

submitted to international arbitration unless the other antracting Party does not abide

by and comply with the arbitral award.
The arbitral award shall be final and binding for the parties to the dispute and shall be

executed according to national law.

Article 9
Disputes between Contracting Parties

Disputes between Contracting Parties regarding the interpretation or application of the
provisions of this Agreement shall be settled through diplomatic channels.

If the dispute between the Contracting Parties cannot be settled within a period of six
months from the date at which the issue was raised in writing by one of the

Contracting Parties, it shall upon request of either Contracting Party be submitted to an
arbitral tribunal.

Such an arbitral tribunal shall be constituted for each individual case in the following
way. Within two months-of the receipt of the request for arbitration, each Contracting

- Party shall appoint one member of the tribunak Tl_:losé two members shall then within

" - two months select the Chairman of the tﬁbu'ha] \-#lio' shall be a national of a third-State

with which both Contractmg Partles mamtam drplomatlc relations.

“If “within the penods specrﬁed in paragraph (3) of this Article the necessary -
appomtments have not been made either Conn-actmg Party may, in the absence of ¢ any
-other arrangement, invite the Presu:lent of ﬂl&htﬁl‘ll&tldn&l’ Court of Justlce t0 make

‘any necessary appointments. If the Pre31dent i3 anatlonal of elther Contractmg Party
or-if he is otherwise prevented from dlscharg'mgthe sald function, the V1ce-Pre31dent
shall be invited to make the necessary appomtments If the Vice-President is a national

“of either Contracting Party or if he is also pthenmse prevented from discharging the

said function, the Member of the International Court next in seniority who is not a
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(6)

(1)
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(1)
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national of either Contracting Party shall be invited to make the necessary
appointments.

The arbltral tﬁbuna.‘l shatl determine its own procedures, unless the Contractmg Parties
agree otherwise. It shall reach its decisions.- by a majonty of votes. The decisions by
the tribunal shall be final and binding upon both Contractlng Parties.

Each Contracting Parfy shall bear the cost of its own member of the tribunal and of its
representation in the arbitral proceedings; the costs of the Chairman and the remaining
costs shall be borne in equal parts by both Contracting Parties.

Article 10
Other commitments

If provisions in the legislation of either Contracting Party or rules of international law
entitle investments by investors of the other Contracting Party to treatment more
favourable than is provided for by this Agreement, such provisions shall be applicable

to the extent that they are more favourable.

Each Contracting Party shall observe any obligation it has assumed with regard to
investments in its territory by investors-of the other Contracting Party.

Article11 -

Final provisions

Th1§ Agreement_. s‘ﬁall eenter into force on the day when both Contraetmg ‘Pames have
notrﬁed each ether that their legal requirements for the entry 1ntcr force of mtern‘atronal
agreemeﬂts have been fulﬁlle"d and shall remarn in force for a gerrod of ten years:
Unless vmtien notrce ‘of termination is given twelve months befor:e the explratron of

-this perlod the Agreement shall be considered as renewed on the samé terms for

successive penods of five years. - T

In case written noticé of termination of this Agreement is given, -the‘ﬁrovisions of
Articlés 1 to 10 shall contimue to be effective for a further period of ten years for

investments made before said notice.
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IN WITNESS WHEREOF, the undersigned, duly authorised thereto by their respective

Governments, have signed this Agreement.

Done in duplicate, at GM‘l[[[qﬂ/a J ,on S? }Zm%& Qﬁi @32 in French,

Spanish and English language, each text béing cqually authentic. In case of divergencies the

English text shall prevail.

For the Swiss Federal Council For the Government of the
Republic of Guatemala




