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Executive summary

The NCPs of Switzerland and the United Kingdom (UK) received a written submission to
consider a specific instance under the OECD Guidelines for Multinational Enterprises on
Responsible Business Conduct regarding the Swiss National Bank (SNB), UBS Group AG,
Barclays and HSBC. This specific instance has been raised by the three NGOs BankTrack,
Coalition for Immigrant Freedom and Worth Rises. The submission relates to the human rights’
due diligence of the four financial institutions regarding specific investments in the US based
companies Core Civic and GEO Group. The companies operate private prisons in the USA
where, according to the submitting NGOs, human rights violations including forced labour
occur.

According to the agreement with the UK NCP, the Swiss NCP is publishing two separate
reports of Initial Assessments regarding the Swiss National Bank and UBS Group AG while
the UK NCP elaborates the report for Barclays and HSBC. This report concerns the SNB.

The Swiss NCP concludes that SNB as such cannot be considered as a multinational
enterprise according to the OECD Guidelines due to its public mandate to conduct the
monetary policy of Switzerland, to ensure price stability in Switzerland and to serve the
interests of the country as a whole.

Furthermore, in order to examine the possible applicability of the OECD Guidelines, the NCP
assessed to what extent the SNB has a commercial legal form, a commercial purpose and
whether it is engaged in commercial activities. These analyses lead to the conclusion, that
even if the SNB’s asset management activities may entail commercial risks, generate a profit
and may represent a significant source of revenue for SNB, they are not used for business
purposes, as the overall purpose of the SNB is one of public interest and thus of non-
commercial nature. SNB's financial assets have a monetary policy function and their
management is thus strictly subordinated to monetary requirements. Based on this case-by-
case analysis, the NCP concludes that in the present specific instance, the OECD Guidelines
are not applicable to the SNB.

As a conclusion, the Swiss NCP will not give further consideration to the issues raised.
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1 Preliminary remarks

The submission has been addressed to the Swiss and the UK National Contact Points for
Responsible Business Conduct (NCP) and concerns four financial institutions (Swiss National
Bank, UBS Group AG, Barclays and HSBC). According to the agreement with the UK NCP
(see section 4), the Swiss NCP will publish two sperate reports on the Initial Assessment
regarding the Swiss National Bank and UBS. This report relates to the Swiss National Bank.

2 Submission and alleged violations of the OECD Guidelines

The Swiss NCP received a written submission on 16 January 2024 to consider a specific
instance under the OECD Guidelines for Multinational Enterprises on Responsible Business
Conduct (hereafter “OECD Guidelines”) regarding the Swiss National Bank (hereafter “SNB”
or responding Party), UBS Group AG, Barclays and HSBC (hereafter “responding Parties”).
This specific instance has been raised by the three NGOs BankTrack, Coalition for Immigrant
Freedom and Worth Rises (hereafter “submitting Parties”). The submission was also filed to
the UK NCP.

The submission relates to the human rights’ due diligence of the responding Parties regarding
specific investments in the US based companies Core Civic and GEO Group (hereafter the
“Companies”). According to the submitting Parties, the Companies are the largest private
prisons corporations contracting with the United Sates Department of Homeland Security,
which oversees immigration and customs enforcement, including immigration detention. The
submitting Parties claim human rights violations and abuses by Core Civic and GEO Group
against the immigrants and others they detain or transport. According to the submitting Parties,
the prisons operated by the Companies often, for example, force detained immigrants to
perform uncompensated or undercompensated labour under threat of solidarity confinement,
physical restraint, suspension of attorney and family visitation, deprivation of necessities like
food, water and hygiene products and negative interference with ongoing asylum cases. The
submitting Parties based their allegations on numerous public reports regarding the alleged
abuses.

According to the submitting Parties, the responding Parties have business relationships with
the Companies on different levels, including investments, trading, financing and advisory
services. According to the submitting Parties, the responding Parties’ investments have been
made on a proprietary basis, using their firm’s own capital, or on a nominee basis, on behalf
of one or more clients, passively or actively managed including through index and mutual funds
run by internal or external portfolio managers. Regarding trading, the submitting Parties refer
to the activities of sales traders buying and selling securities at the request of clients and
collecting commission on the execution of those trades generating benefits for the responding
Parties. Regarding financing, the submission refers to an example of Barclays having provided
CoreCivic and GEO Group with direct loans and revolving credit lines. Finally, the submission
refers to advisory services provided by the responding Parties to CoreCivic and GEO Group
regarding capital raising and mergers and acquisitions.

The submitting Parties claim that previous engagement with the responding Parties has not
led to action by them to influence Core Civic and GEO Group to prevent or mitigate the impacts
on human rights in line with the banks’ due diligence responsibility. As part of the NCP
proceeding, they expect a dialogue in good faith regarding the scope of due diligence and use
of the banks’ individual and collective leverage toward the Companies. Furthermore, a
dialogue may also further clarify the recommendations of the OECD relating to institutional
investors in regard to passive investments in mutual funds, including index funds.
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3 Statement of the Swiss National Bank

On 11 March 2024, the SNB submitted a written statement to the Swiss NCP concerning the
issues raised in this specific instance. In its statement, the SNB notes, that (i) due to the SNB's
public mandate, which includes the SNB's asset management activities, and its independent
status, the SNB is not in a position to participate in this specific instance and (ii) in any event,
the SNB is of the view that the specific instance falls outside the scope of the OECD Guidelines.
It therefore askes the NCP not to accept the specific instance.

Public mandate and independent status

The SNB refers to its public mandate as laid down in art. 99 of the Constitution of the Swiss
Confederation and in the Federal Act on the Swiss National Bank' (hereafter “NBA”).
Accordingly, the mandate of the SNB is to conduct the monetary policy of Switzerland, to serve
the interests of the country as a whole and to ensure price stability in Switzerland.? This
includes the management of Switzerland's currency reserves® and thus all related asset
management tasks. The currency reserves of the SNB consist largely of investments in foreign
currencies, gold and, to a lesser extent, financial assets in Swiss francs. The SNB's asset
management activities thus constitute a statutory public policy task, which the SNB performs
in accordance with the requirements of monetary policy. The size and composition of the
currency reserves must be based on the criteria of security, liquidity and return and are
determined by the established monetary order and the requirements of monetary policy.

The independence of the SNB is guaranteed by the Swiss Federal Constitution. According to
the NBA, the SNB and the members of its bodies may neither seek nor accept instructions
from the Federal Council, the Federal Assembly or any other body in fulfilling its monetary
tasks.

The SNB' s investment policy in relation to its currency reserves is governed by the primacy of
monetary policy based on the following principles: (i) Investments in financial assets have to
ensure that its balance sheet can be used for monetary policy purposes at any time and (ii) the
value of currency reserves must be preserved in the long term. For that reason, the SNB’s
investment policy must be oriented toward high liquidity and broad diversification. The equity
portfolio is managed passively based on a combination of equity indices in various markets
and currencies and broadly replicating markets ensuring that the SNB operates as neutrally as
possible in the individual stock markets. It is not overweighting or underweighting particular
companies and sectors in order to avoid concentration risks exceeding those of the markets.
In accordance with its Investment Policy Guidelines*, the SNB does not invest in shares and
bonds of companies whose products or production processes grossly violate values that are
broadly accepted in Switzerland at a societal level (e.g. shares or bonds of companies that are
involved in the production of internationally condemned weapons, that seriously violate
fundamental human rights or that systematically cause severe environmental damage).

The SNB further elaborates that it abstains from commenting on individual positions in its
portfolios as doing so would certainly increase the SNB’s exposure to political pressure, which
would potentially compromise the SNB’s focus on monetary policy, its independence and
market neutrality. Regarding the exercise of its voting rights, the SNB restricts itself to issues
of corporate governance and does not use its voting rights to otherwise influence a company’s
strategic business direction.

' Loi fédérale sur la Banque nationale suisse (Loi sur la Banque nationale, LBN), RS 951.11,
www.fedlex.admin.ch/eli/cc/2004/221/fr

2 Art. 5 para. 1 NBA.

3 Art. 5 para. 2 let. d NBA

4 www.snb.ch/en/the-snb/organisation/legal-framework, Guidelines and regulations, Investment Policy Guidelines of the Swiss
National Bank
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Scope of the OECD Guidelines

In the view of the SNB, the specific instance, with respect to the SNB, falls outside the scope
of the OECD Guidelines because (i) the activities of the SNB are not of commercial nature and
(i) the SNB does not correspond to the characteristics defining multinational enterprises
according to the OECD Guidelines.

According to the SNB, its activities fulfil a public purpose and are governed solely by applicable
law and therefore do not fall within the scope of the Guidelines. Therefore, with respect to the
SNB, the submission does not contribute to the purpose and effectiveness of the Guidelines,
which are targeted at commercial entities. Furthermore, according to the SNB, the Swiss NCP
cannot make recommendations towards the SNB and its public policy tasks, which are
governed exclusively by applicable law.

SNB further elaborates, that it is inherently a domestic entity based on its foundational mandate
and operational framework. Furthermore, central banks are per se national institutions
established by national governments to oversee monetary policy and ensure financial stability
in their respective territories. Its international investments serve purely its constitutional
mandate. The SNB further argues that its branch office in Singapore fulfils its constitutional
mandate and does not render it a multinational enterprise as defined by the OECD Guidelines.

4 The proceedings of the Swiss NCP up to date
Since the receipt of the submission on 16 January 2024 the NCP took the following steps:

17.1.2024

Confirmation to acknowledge receipt of the submission to the submitting
Parties.

18.1.2024

Start of coordination with the UK NCP.

18.1.2024

Submission was forwarded to the SNB and UBS.

18.1.2024

Start of coordination with the US NCP.

24.1.2024

Information of the Swiss Embassy in Washington with a request on further
information regarding the issues related to the US.

1.2.2024

Constitution of an ad hoc working group including representatives from
the State Secretariat for Economic Affairs, the Federal Department of
Foreign Affairs according to the Specific Instances Procedure of the Swiss
NCP®.

15.2.2024

Virtual Exchange with SNB on procedural issues.

4.3.2024

Coordination Exchange with the US and the UK NCP.

5.3.2024

Virtual exchange of the ad hoc working group with the submitting Parties
regarding the procedure of the specific instance.

11.3.2024

Receipt of a written statement by SNB, which was forwarded to the
submitting Parties.

23.4.2024

Receipt of comments in form of an Email by the submitting Parties
regarding a few issues raised in the written statement by SNB. The Email
was forwarded to the responding Parties.

3.9.2024

Consultation of the Swiss NCP advisory body®

5 www.seco.admin.ch/ncp

8 According to the Specific Instances Procedure of the Swiss NCP (para 3.4), if the Swiss NCP comes to the conclusion that it

cannot pursue a specific instance, the NCP Advisory Board is consulted in writing on the draft report on the Initial Assessment.
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19.9.2024 | Draft Report on Initial Assessment sent to the Parties for comments on
possible misrepresentations of factual information.

1.10.2024 | Receipt of written comments by SNB.

10.10.2024 | Receipt of written comments by the submitting Parties.

5 Considerations and decision of the Swiss NCP

Based on special nature of the SNB, the Specific Instances Procedure of the Swiss NCP?, the
NCP first analysed the applicability of the OECD Guidelines to the SNB as responding Party.

5.1 Identity of the party concerned and its interest in the matter

The Swiss NCP comes to the conclusion that the submitting Parties have provided sufficient
information regarding their interest in the issues raised. BankTrack is a non-profit civil society
organization founded in 2003 to track and campaign on private sector commercial banks and
the activities they finance. The Coalition for Immigrant Freedom is a non-profit organization
whose mission is to educate, defend, and protect the rights of all immigrants. Worth Rises is a
non-profit advocacy organization to address the prison industry’s exploitation of incarcerated
people and their loved ones.

5.2 Responsibility of the Swiss NCP

As the specific instance is addressed to the Swiss NCP and the UK NCP and relates to four
financial institutions, both NCPs have consulted how to handle the specific instance. They
agreed that the Swiss NCP would elaborate two separate reports of Initial Assessments for the
Swiss based institutions (Swiss National Bank and UBS) and the UK NCP would likewise
elaborate the reports for the UK based concerned institutions (Barclays and HSBC).

Furthermore, the Swiss NCP and the UK NCP coordinated with the US NCP as the specific
instance is related to alleged human rights violations by the US based companies Core Civic
and GEO Group. The OECD Guidelines state that a specific instance should be generally
raised in the country in which the alleged issues arise.® According to the expectations of the
submitting Parties (see section 2), the main issues to be discussed concern the due diligence
of the responding Parties regarding alleged links to alleged human rights violations by the US
based companies.

Regarding the SNB, the process of due diligence is governed under the responsibility of the
SNB, which has its seats in Berne and Zurich, Switzerland. For the discussion on such
processes, the Swiss NCP is therefore competent. For this reason, the Swiss NCP and the US
NCP consulted and agreed that the Swiss NCP takes the lead in assisting the Parties regarding
the SNB. The US NCP agreed to support the Swiss NCP, as appropriate.

5.3 Applicability of the OECD Guidelines to the SNB as responding Party

5.3.1 General considerations

The OECD Guidelines do not provide a precise definition of the term “multinational
enterprises”. However, the international nature of an enterprise’s structure or activities and its
commercial form, purpose, or activities are main factors to consider in this regard. These
enterprises operate in all sectors of the economy. They usually comprise companies or other

7 At the time of the elaboration of this Initial Assessment, the revised Specific Instances Procedure of the Swiss NCP was not
published. Therefore, this report is based on the version of 2014.
8 OECD Guidelines for multinational enterprises on responsible business conduct (2023), Commentary on the Implementation
Procedures, para. 30

Page 6/12



entities established in more than one country and are linked such that they may coordinate
their operations in various ways. Furthermore, ownership may be private, State or mixed.®

The application of the OECD Guidelines with the respect to Sovereign Wealth Funds (hereafter
“SWEF”) and Central Banks was addressed in a note by the OECD Secretariat submitted to the
Working Party on Responsible Business Conduct in 2014 (hereafter, the “Note”)."® According
to this Note:

o Central Banks manage the monetary system for a state and are hence inter alia
responsible for the money supply, the state’s currency stability and the interest rates.
It is acknowledged that Central Banks are increasingly becoming owners of securities
(including equities), amongst others through quantitative easing programs. Typically,
however, they supervise the commercial banking system of their respective countries,
but normally are not involved in commercial activities directly. For this reason,
according to the Note, the Guidelines generally are not applicable to Central Banks as
such.

e However, SWFs and other funds under the responsibility of Central Banks (or other
state entities) could fall within the scope of the Guidelines under certain circumstances.
Whether these funds can be considered to have activities that are of similar nature to
those of multinational enterprise, to which the Guidelines are applicable, should be
decided by Adherents of the Guidelines through a case-by-case analysis based on
formal and material characteristics. First of all, whether the fund can be considered to
have a similar nature as activities of a multinational enterprise depends on the degree
to which its activities and characteristics are associated with those of a commercial
(financial) enterprise (i.e. activities of a commercial nature). Second of all, this generally
entails determining whether the fund has international operations and an international
scope.

e There is a great level of complexity in making such determinations, given the existence
of a wide variety in the type and nature of SWFs. Especially the analysis whether a
fund has operations, products or services of similar character to those of a commercial
(financial) enterprise can be difficult. One straightforward starting point for assessing
the commercial character of a fund would be to consider whether a private entity can
engage in the same activity as the fund engages in. In the case that this does not
provide sufficient guidance for deciding on whether the fund’s activities are of
commercial nature or not, the OECD paper refers to a non-exhaustive list of other
formal and material characteristics including governance structure, management
agreements, objectives and types of investment, system of internal checks and
balances, level of disclosure.

Consequently, the question of whether an entity should be characterized as a multinational
enterprise to which the OECD Guidelines are applicable is very context specific and has to be
considered by NCPs on a case-by-case basis. In reaching their conclusions in such cases,
NCPs have commonly considered to what extent an entity is “commercial” and whether there
is an international dimension associated with an enterprise. With respect to the commercial
dimension, NCPs have looked at whether entities have a commercial legal form, commercial
purpose and whether they are engaged in commercial activities.!" In the case at question the
Swiss NCP makes the following considerations based on the OECD Guidelines. As a baseline,
the Note states that the Guidelines are not applicable to central banks as such. In addition, the

9 OECD Guidelines 2023, Chapter |, Paragraph 4

© OECD, Note by the Secretariat to the Working Party on Responsible Business Conduct: Application of the OECD Guidelines
for Multinational Enterprises with respect to Sovereign Wealth Funds and Central Banks (DAF/INV/RBC(2013)3/REV2, 28
February 2014)

" OECD, Reponses to OECD Watch and TUAC's request for clarification regarding interpretation of the OECD Guidelines for
Multinational Enterprises with respect to their application to the business activities of export credit agencies (DAF/INV(2024)7,
FINAL, 3 May 2024), para 17
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Swiss NCP notes that the SNB’s activities in question are not those of a SWF or other fund
controlled by Switzerland’s central bank, but rather relate to the central bank’s direct and own
asset management activities to fulfill a public policy objective.

5.3.2 Commercial dimension: legal form

NCPs have often first sought to understand whether the entity has a legal form that is
commercial in nature. Where an entity is incorporated as a commercial company and/or
registered in the commercial register, this may be treated as establishing a presumption that
the entity is an enterprise for the purpose of the application of the OECD Guidelines.'

The SNB is a joint-stock company established directly by a public law act and governed by
special provisions under Swiss federal law. The SNB is a so-called special-statute joint-stock
company (“spezialgesetzliche Aktiengesellschaft'®”) and thus a public law corporation
(“offentlich-rechtliche Kérperschaft”). With this special legal form, the legislator intended to
create the necessary structural conditions to enable the SNB to optimally fulfil its public tasks
and its mandate which is to conduct the monetary policy of Switzerland and to ensure price
stability in Switzerland.

The SNB'’s shares are registered and listed on the Swiss stock exchange. The share capital
amounts to CHF 25 million, approximately 55% of which is held by public shareholders
(cantons, cantonal banks, etc.). The remaining shares are largely in the hands of private
persons. The Swiss Confederation does not hold any shares.' Notwithstanding the fact that
the SNB has issued shares that are listed on a stock exchange, the SNB’s governance model
is different to that of a stock corporation pursuant to civil law. This is evidenced, for example,
by rules set out in the NBA and, for instance, a more limited set of the rights of SNB
shareholders as compared to shareholders of a civil law corporation (for example, SNB
shareholders only have a very limited right of information and inspection and the pecuniary
rights such as dividends are also limited).

The SNB is registered in the Register of Commerce of the canton of Berne and Zurich.

Based on these considerations, the NCP concludes that the legal form of the SNB cannot be
equated with a private joint-stock company and is only comparable in a very limited sense with
the legal form of a commercial enterprise.

5.3.3 Commercial dimension: purpose

With regard to the question of whether the purpose of the entity is of a commercial nature,
NCPs have looked to charters, mission statements or legal registrations of an entity to see
whether commercial objectives were part of the stated purpose. In such cases, a presumption
has been established that such entity should be considered as an enterprise.

The Swiss National Bank has a public mandate laid down in Article 99 of the Constitution of
the Swiss Confederation and in the Federal Act on the Swiss National Bank'®. Its mandate is
to conduct the monetary policy of Switzerland, to serve the interests of the country as a whole
and to ensure price stability in Switzerland. All of the SNB’s activities shall serve these tasks
(see Article 5 para. 2 NBA). Based on these considerations, it follows that the objective of the

2 OECD, Reponses to OECD Watch and TUAC's request for clarification regarding interpretation of the OECD Guidelines for
Multinational Enterprises with respect to their application to the business activities of export credit agencies (DAF/INV(2024)7,
FINAL, 3 May 2024), para 18

3 Art. 1 Abs. 1 NBA.

4 www.snb.ch/en/the-snb/organisation/snb-joint-stock-company

'S https://be.chregister.ch/cr-portal/auszug/auszug.xhtml?uid=CHE-105.944.570

'6 |oi fédérale sur la Banque nationale suisse (Loi sur la Banque nationale, LBN), RS 951.11,
www.fedlex.admin.ch/eli/cc/2004/221/fr
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SNB is not of commercial nature and therefore not comparable to a commercial bank or
enterprise.

While a commercial purpose or form has been treated in most cases as a consideration in
determining whether an entity should be considered an enterprise for the purposes of the
OECD Guidelines, NCPs have not interpreted a lack of such purpose or form as sufficient to a
finding that an entity is not an enterprise for the purpose of the OECD Guidelines. Rather, in
these situations NCPs have expanded their analysis to consider whether the activities in
question are commercial in nature.”

5.3.4 Commercial dimension: activities

The question to be analyzed is if the SNB’s activities in question are of commercial nature.
According to existing guidance of the OECD and the interpretations of NCPs, the question of
whether an activity can be considered a commercial activity is contingent upon whether market
actors can or do engage in the same type of activity (competitive relationship). However, mere
‘resemblance” to activities, products or services offered by the private sector, has not been
considered sufficient to render an activity “commercial” for the purposes of the application of
the OECD Guidelines'®. When assessing whether market actors can or do engage in the same
type of activity, a case-by-case analysis is required. The following six factors may be relevant'®:

o Competitiveness of the service or product: Can or does the service or product compete
with similar offerings on the market?

The fulfilment of the SNB’s objectives and tasks regarding monetary policy and price stability
cannot be described as being of commercial character. However, in order to achieve those
goals, the SNB is required to invest its financial assets profitably. To this end, the SNB invests
in foreign currencies, gold and to a lesser extent, in financial assets in Swiss francs?. In this
respect, the SNB’s asset management activities are comparable to activities of commercial
banks in the free global market. However, the SNB does not offer services and products for
clients like a commercial bank and therefore cannot be considered as a competitor to a
commercial bank offering such services for clients. Moreover, the SNB’s asset management
operations have their basis in discharging a public policy objective, i.e. the SNB’s monetary
policy mandate. For the sake of completeness, it can be mentioned that the SNB may conclude
certain transactions with financial market participants provided that such transactions serve to
fulfil the SNB's public mandate (art. 9 NBA with reference to art. 5 NBA). It should also be
noted that the SNB is bound by fundamental rights in the context of these transactions (art. 35
para. 2 Federal Constitution). Transactions with the Confederation and with other central banks
are also possible within the limited framework of the statutory provisions (art. 10, 11 NBA). For
example, these provisions are the basis for emergency liquidity assistance by the SNB where
market financing fails. Accordingly, the services rendered by the SNB are of a different nature
and fulfil different objectives when compared to services offered by commercial banks.

e Degree of commercial risk associated with the service or product: Is the level of
commercial risk associated with the service or product comparable to similar offerings
on the market?

Although the SNB's financial investments in equity instruments are subject to the same
commercial risks as investments by commercial banks investing in the same assets, the SNB

7 OECD, Reponses to OECD Watch and TUAC's request for clarification regarding interpretation of the OECD Guidelines for
Multinational Enterprises with respect to their application to the business activities of export credit agencies (DAF/INV(2024)7,
FINAL, 3 May 2024), para. 45.

8 OECD, Reponses to OECD Watch and TUAC's request for clarification regarding interpretation of the OECD Guidelines for
Multinational Enterprises with respect to their application to the business activities of export credit agencies (DAF/INV(2024)7,
FINAL, 3 May 2024), para 36

% OECD, Reponses to OECD Watch and TUAC's request for clarification regarding interpretation of the OECD Guidelines for
Multinational Enterprises with respect to their application to the business activities of export credit agencies (DAF/INV(2024)7,
FINAL, 3 May 2024), para 41

20 Art. 5 para. 2 let. d NBA
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does not offer any services or products for clients per se. Due to this difference between the
activity of the SNB and services provided by commercial banks, it is not possible to refer to
commercial risks in respect of a service or product offered by the SNB. Even more
fundamentally, the main service “produced” by the SNB is the conducting of monetary policy,
a service that privately owned banks do not and cannot produce.

e Degree of profit-making potential or intention in relation to the activity: Does the service
or product generate a profit and/or is it intended to?

As mentioned above, the SNB does not offer services and products for clients per se. The
income from the SNB's financial investments support the SNB in its overarching objectives
regarding monetary policy and price stability. This means that the SNB's investment strategy
pursues stable framework conditions and not profit maximization.

o Source of revenues for the entity: Does the service or product represent a significant
source of revenue for the entity?

The SNB does not offer any services or products for clients per se. However, the financial
investments lead to income through interests, dividends and increase in value of financial
investments for the SNB due to the considerable financial volumes by its investments.

e Use of revenues from activity in question: Are the revenues generated from the service
or product used for business purposes?

The financial return of the SNB’s financial investments is not used for business purposes as
the SNB’s objectives are conducting the monetary policy and ensuring the price stability of
Switzerland. Revenues generated by the SNB’s asset management do not serve commercial
purposes, but rather the public interest. The ability to distribute profits to shareholders is hard-
limited by operation of law (Art. 31 para. 1 NBA). This is to say that profits generated from
revenues serve the SNB’s shareholders only in a very limited sense. Rather, the law requires
the SNB to distribute certain profits to the Confederation and the Cantons. Hence, the use of
revenues generated by the SNB starkly differ from the use of revenues generated by a privately
owned, commercially-active bank.

e Existence of non-commercial objectives and degree to which non-commercial
objectives affect or take superiority over commercial objectives with respect to the
activity in question: Are non-commercial objectives associated with the service and
product and to what extent do such objectives impact the competitiveness, potential
profitability or commercial risk associated with the product or service?

SNB's financial assets have a monetary policy function and their management is subordinated
to monetary policy requirements. In other words: The SNB’s activity of asset management is
subject to the primacy of monetary policy. It follows that the revenues generated by the
financial investments are not used for business purposes, as the overall purpose of the SNB
is of non-commercial nature.

In addition to the above analysed criteria, it can be pointed out, that the SNB, like commercial
banks, also takes into account in its investment policy aspects of a non-financial nature, such
as Switzerland's fundamental norms and values. Therefore, it does not purchase securities
issued by companies that seriously violate fundamental human rights, systematically cause
severe environmental damage, or are involved in the production of internationally condemned
weapons.?! In its 2023 Sustainability Report, the SNB provides information on non-financial
matters within the meaning of the revised provisions of the Swiss Code of Obligations (CO;
Art. 29 NBA in conjunction with Art. 964a—964c CO). This includes environmental, societal,
employment and human rights matters as well as efforts to combat corruption, insofar as these
topics are not included in the accountability report or the Financial Stability Report of SNB22,
The articles 964a—964c CO are only partially applicable to the SNB, under consideration of

21 Sustainability report 2023, SNB, p. 17, www.snb.ch/en/news-publications/sustainability-report
22 Sustainability report 2023, SNB, p. 6 www.snb.ch/en/news-publications/sustainability-report
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the special nature of the SNB, acting as a public law corporation.? 2* However, as explained
above, mere “resemblance” to activities, products or services offered by the private sector
actors has not been considered to be sufficient to render an activity “commercial” for the
purposes of the application of the OECD Guidelines. Another key consideration is that the SNB
does not offer services and products like a commercial bank (see above).

Based on the above-mentioned considerations, even if the management of financial assets
are partially comparable to activities of a commercial bank, they do not fulfil the criteria so that
they can be assessed as commercial activities.

5.3.5 International dimension

The OECD Guidelines and existing authoritative interpretations thereof indicate that the
assessment of the international dimension of an enterprise should be flexible, dynamic, and
take into account strategic objectives such as furthering the effectiveness of the Guidelines.?®
While there is no internationally agreed definition of what makes an enterprise “multinational”,
MNEs have been defined colloquially as “having facilities and other assets in at least one
country other than its home”, or a corporate form which “owns or controls production of goods
or services in at least one country other than its home country” or “a company or group which
derives 25% or more of its revenue from out-of-home-country operations.”

Furthermore, the Guidelines note that they are “not aimed at introducing differences of
treatment between multinational and domestic enterprises [...] multinational and domestic
enterprises are subject to the same expectations in respect of their conduct wherever the
Guidelines are relevant to both.” As the Guidelines include general expectations related to
responsible business conduct grounded in international standards that are equally relevant to
domestic companies.?®

The SNB'’s task as a central bank is to conduct the Swiss monetary policy with a view to price
stability in Switzerland, and to ensure financial stability in Switzerland. In this respect, the SNB
has a national scope. In order to fulfill its mandate, the SNB conducts certain international
activities. E.g., it engages in investments outside of Switzerland and operates a branch office
in Singapore. The SNB’s investment in securities issued by foreign entities, however, do not
have the purpose of “owning or controlling the production of goods or services”. Rather, these
investment activities are ancillary to a domestic purpose (i.e. conducting monetary policy in
Switzerland).

For these reasons, even though the SNB engages in certain activities outside Switzerland,
those international activities of the SNB do not have an international character as envisioned
in the OECD Guidelines.

5.4 Conclusion regarding the applicability of the OECD Guidelines to the
responding Party

The NCP concludes that based on its case-by-case analysis, the OECD Guidelines are not
applicable to the SNB in this specific instance due to its public mandate laid down in Article 99

23 Sustainability report 2023, SNB, p. 6 www.snb.ch/en/news-publications/sustainability-report

2 Articles 964a - 964c CO on non-financial reporting apply to companies of public interest entities that, together with the
domestic or foreign companies they control, have an annual average of at least 500 full-time employees in two consecutive
financial years; and together with the domestic or foreign companies controlled by them, exceed at least CHF 20 million of total
balance sheet or 40 million of sales revenues.

%5 QECD, Reponses to OECD Watch and TUAC's request for clarification regarding interpretation of the OECD Guidelines for
Multinational Enterprises with respect to their application to the business activities of export credit agencies (DAF/INV(2024)7,
FINAL, 3 May 2024), para 32.

2 QECD, Reponses to OECD Watch and TUAC's request for clarification regarding interpretation of the OECD Guidelines for
Multinational Enterprises with respect to their application to the business activities of export credit agencies (DAF/INV(2024)7,
FINAL, 3 May 2024), para 28, 30.
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of the Constitution of the Swiss Confederation and in the Federal Act on the Swiss National
Bank?’ in light of the considerations above.

Furthermore, the NCP concludes, that even though the SNB’s asset management activities
entail certain commercial risks, generate profits and may represent a significant source of
revenue for SNB, they are clearly not used for business purposes, as the overall purpose of
the SNB is of non-commercial nature.

Furthermore, the NCP views the non-commercial purpose of the SNB as the priority objective
compared to its activity in asset management. The SNB'’s asset management activities are
ancillary to its policy task of conducting Swiss monetary policy. Based on these considerations,
the NCP comes to the conclusion, that the OECD Guidelines are not applicable to the SNB in
this specific instance.

5.5 Conclusions

The initial assessment of the Swiss NCP results in the conclusion that the OECD Guidelines
are not applicable to the SNB in this specific instance. Therefore, the further criteria set out in
the Specific Instance Procedures of the Swiss NCP? are not further analyzed. As a conclusion,
the Swiss NCP will not give further consideration to the issues raised.

6 Next steps

The Swiss NCP will publish its report on the initial assessment on the Swiss NCP website.

27 Loi fédérale sur la Banque nationale suisse (Loi sur la Banque nationale, LBN), RS 951.11,
www.fedlex.admin.ch/eli/cc/2004/221/fr

28 At the time of the elaboration of this Initial Assessment, the revised Specific Instances Procedure of the Swiss NCP was not
published. Therefore, this report is based on the version of 2014.
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