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This comparativéaw study has been commissioned by the Federal Department of Economic Affairs
and the Federal Department of Justice and Police to supplement a study being conducted by the Centre
of Studies for Working Relations at the UniversityNeuchatel

The present study specifically examines the legal instruments relied on in seven European States for
LINE GARAY I LINRGSOGAZ2Y Countrydepdiy sBeNdEovdded\iBhusiNg Brangell | G A 3 S
Germany, lItaly, Slovakia, Sweden and thénited Kingdom and these provide the basfer a

Comparative Examination of the approach taken in each jurisdiction towards legal protection of
62Nl SNEQ NBLINBaSyidlFdAgSao

Initially examined are the rules in each country according to whbichinary employees may be
dismissed legitimately In general, all countries offer some protection for employees against unfair
termination of employment. Fulprotection in States such as thgK, Germany and Italy are only
afforded to employeesn enterprises with a mimum number of workers, or after a certain
probationary period. A diverse range of approaches to substantive reasons for legitimate dismissal can
be found across the countries studied: some, such as Sweden and France operate different rules
according to wkther the dismissal is individually motivated or for operational reasons, while at the
other end of the spectruntjomestic legislatiosets out anexhaustive list of grounds for fair dismissal

on which employers must rely. This can be seen in SlovakidKrend Austrifor example.

The importance attached tprocedural requirementsalso varies considerably, with certain countries,
such ag-rance and Slovakia setting out strict rules on the content and timing of notices of termination,
whereas others, sth as Germany, Austria and Swetheing more concerned with the employee being
duly informed and consulted prior to any decision being taken.

Inchallenging a dismissaémployeesnay share thdurden of proof as to the fairness of the dismissal
with the employer Germany and Austria); showing the reason for dismissal lies with the employer in
the majority of States, but in Slovakia for example, Civil Procedure rules apply, and it is simply on the
employer to prove their case. In Frandsprocedure ingisitoireresults in the burden of proof resting
neither with the employer nor the employee. Where successful, the relevant sanction on the employer
will usually depend on whether the dismissal is unfair on procedural or substantive grounds and
whether it was a dismissal for personal or operational reasons. Declaring the dismissal null and void is
the main outcome in most countries and so an order feingtatement follows. Compensation for loss

of earnings may accompany an order foiimgtatement, but maylso be awarded where appropriate,

often based on agand length of service and capped at a certain amount.

In all countriesstudied, 8 LISOA I f LINRPGSOGA2Y T iNdh gorsNdeysridEhat NIB LINE
available to ordinary employees is provided for. Protection usually extends to candidates to be
representatives and in most countries, to-epresentatives for a limited period after the end of their

role. Many of the jurisdictionstudied demonstrate common characteristics in the methods adopted

F2NI LINPGSOGAYT 62N SNEQ NBLINBaSyial dAgsSay

 PreRAAYAGAlIT 2EINP 2 SDENAWE NBLINBaSy il iA0Sa Aa T2
UK and Italy, andrefeis2 t A YA (1 & 2fyeedbnyto tSriviihdte 2he &riplbyanent of a
g2 N] SNEQ NB LBEBras yeiplayeks@aedsimplyy prohibited from dismissing
employee representatives on a works council except in very limited circumstan@esstiig,
advance approval from a court generallyneeded permission from a public authority work
inspector is needed iffrance, and the Slovakidrabour Code demands consent from the
NBf SOyl 62Nl SNDRA NBLINBaSYyi(l GAOS o02Red
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1 In conjunction with predismissal protection, or where it does not exispsh States expressly
AyOf dzRS adl Gdza & | g2 NJ Spéhiitedi@BaboNSoi dhichlan G A @S A
employee may not be dismisseduch as race, sex or disability. This can make it easier for such
employees to successfully challenge anidssal, and in theJK for example, the usual
requirement to have completed a minimum period of employment to bring a claim is dis
applied.

f Beyond dismissa 2 N] SNEQ NBLINBaSydl dA@Sa FNB Ffaz2 dzac
duties from being subjeéed to a detriment, less favourable treatment or other
discrimination Particular rules can be foundfmance, the UK, Sweden and Italy

1 Given their importance during redundancy situations, a number of countries expressly provide
enhanced protection tog 2 NJ S NJséhtatieb frdvdearly dismissal,and increased
sanctions are applied against employers who breach relevant rules.

 Specialrightt NB 3IAGSY Ay Yz2ald 2F GKS a0dzRASR 0O2dzyi N
designed tasupport their abilty to perform their role. This is principally the right to time off
to carry out their duties, but also, for trade union representatives, to attend union meetings.
This is usually a right to reasonable time off, and for wetlted representative duties paid
at the rate of their normal employmentn Austria and the UKor example, certain paid time
off may also be available for training and education needs.

2 KSNB G(G(KS RAavYArAaalt 2F | 62Nl SNBRQ NBLINBaSydl GAc¢
countries studied is that it is deemed null and void. Whermetatement is not appropriate, countries

such ad-rance Germanythe UKand Slovakiaall make provision for enhanced compensation beyond

that which an ordinary employee would be entitled tdnfavourable treatment is punished in some

countries by way of damages corresponding to the loss suffered by the representative|thiyt &md

France for example, such treatment can amount to aatiion conduct which may constitute a

criminal offence pnishable by imprisonment.

Theconstitutional basigor the representation of workers is usually rooted in respect forkRheedom

of Association TheGerman, French, Italian and Slovak@amstitutions all guarantee in some form,
protection of thisfund¥ Sy G f NARIKOG D { LISOAFAO LINRPGAaAAZ2Yya 2y
are usually found in respective Labour Codes or legislation. In other countries, the collective
representation of workers may be said to derive from international and Eurofegai instruments

on the freedom to associate and the right to form and join trade unions, such as the European
Convention on Human Rights and relevant ILO Conventidorsestic legislation loosely implements

the principles espoused in these accords.

TheljdzSa A2y 2F K2¢ ¢2NJ)] SNAEQ diNdenijBsidiGigharust, XoPthes | NB |
most part, be considered against the backdrop of a frameworlles and practices in collective work

relations which are rooted in a complex economic and sidiistoryunique to the country concerned.

The importance of collective agreemenfis; exampleyaries from country to country, and Bweden,

Austria and Francalmost all employees are directly covered by at least one such agreerailie

union membership and industrial action, on the other hand, have all broadly declined in the countries
concerned in recent decades. Increasing direct worker engagement, flexibility of the labour market

and the introduction of EU information and cotition rules, have all contributed to changes in the

way in which workers are represented, and who represents them. How representatives are to be
protected and the level of protection to be afforded to them has become an ever more complex issue.
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1. Context

On 2F November 2012, the Federal Council requested the DEFR and DFJP to conduct a study on the
protection of workers representatives. A working group was constituted for this purpose. It includes
representatives of the OFJ and of SECO.

A mandate was given to ¢hCentre for studies of working relations of the University of Neuchatel
(CERT) to conduct this study. The granting of a mandate to the Swiss Institute of Comparative Law for
conducting a legal comparative analysis on this subject was reserved.

2. Mandate

The main ques'tion posed ir] theAstudy to bepqncjugted by CERTvisvas foIIgwAs:V ) A
2 KFO Aa UKS LINRUSOUAZ2Y |OO2NRSR 02 @2NJ] SNAQ
assessment can be made of it in view of the interaction between the three following areas:
Fdzy RIFYSyGFf NARIKGEAX O2tf SOUGADBS tF062dzNJ NBt F (A

¢KS O2YLI NXGADS fl ¢ addzRe aKz2dzZ R LINPGARS Iy 2@S)
in the countries set out below.

3. Questions

1. Provide ageneral overviewof the legal protection afforded to workers from being dismissed
unfairly. In particular:

(&) What are the substantive reasons for dismissal recognised by law (e.qg, individual/collective
redundancy, misconduct/poor performance)?

(b) What, generally, are the procedal requirements for legitimate dismissals?

(c) Who must prove that a termination of employment does not conform to substantive
and/or procedural requirements (including whether there is any reversal of the burden of
proof) and what kinds of sanctions are dshble?

(d) What, if any, recent reforms have been made to national laws concerning dismissals from
employment in response to the financial crisis?

2. 5530NAGS AYy RSGFAT Fye ALISOAIFT LINRPGISOGAZ2Y LINERCL
trade union epresentatives and workers formally elected to act on behalf of staff collectively)
against being subjected to any unfavourable treatment, including dismissal.

3. 2 KI al yOliAazya I NB I gL At ofS 3 Ayad SYLX 28 ¢
representaives and how are these applied in practice (provide details of types of sanctions,
maximum compensation awards available, how much is awarded on average, whether re
engagement or renstatement may be ordered, and in what percentage of cases this takes)pla
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4. What, if any, is the constitutional basis for the collective representation of workers?

5, 2 KFi Aa GKS NBfS 2F O2fttSOGAGS ¢2N] NBflGAZ2ya
whole? In particular:

(a) Describe the institutional system prescribbg the law as well as the legally available
mechanisms and means of engaging in collective action;

(b) Describe how the system operates in practice (including the role and importance in
practice of trades unions and collective bargaining).

The concept of a wdaer representative is to be in its broadest sense. It may be a question of
representatives elected within a staff representative structure or trade union representatives. Simple

union activity is not sufficient. The worker must have a qualified positidowgives him the possibility
of acting on behalf the workforce collectively.
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Das Osterreichische IndividuAfbeitsrecht ist von grosserZersplitterung gepragt. Die
Arbeitnehmerschaft wird fir viele Fragen nach mehreren Kriterien unterschieden und unterschiedliche
Rechtsquellen sind anwendbar. Zunachst gibt ebédtimmte Berufsgruppersondergesetze, z.B. fur
offentlich Bedienstete als vertragliche &ithehmer, Journalisten, Schauspieler, Hausgehilferd
Hausangestellte, BackereiarbeiterBauarbeiter, Heimarbeiter und HausbesorderAuf die
Besonderheiten dieser einzelnen Berufsgruppen und deren Sondergesetzen wird hier in der Folge nicht
weiter engegangen.

Die wichtigste Unterscheidung im individuellen Arbeitsrecht ist jene zwischdreitern und
Angestellten Die Unterscheidung ist vor allem fir die Rechtsgrundlage von Bedeutung. Fir die
Rechtsstellung der Angestellten gilt daagestelltengeset (Ang@). Fir die Arbeiter gibt es kein
selbstandiges Gesetz. Je nach konkreter Problemstellung gilt das Dienstvertragsrecht des Allgemeinen
Burgerlichen Gesetzbuchs (ABGBs dem Jahr 1811), die Gewerbeordnung (GewO °1888s
Entgeltfortzahlungsgeset{EFZ& bei Dienstverhinderungen wegen Krankheit oder Ungliicksfall) oder
das ArbeiterAbfertigungsgesefz Auch der persoénliche Geltungsbereich von ca. 800 in Osterreich
geltenden Kollektivvertragen differenziert haufig zwischen Arbeitern und Angestellte

Die Unterscheidung zwischen Arbeitern und Angestellten erfolgt in erster Linie nacintdatnder
tatsachlich verrichtetenTatigkeiten Demgemalf ist Angestellter, wer kaufmannische Dienste oder
hohere, nicht kaufmannische Dienste oder Kanzleiarbdaetet 2 Diese Aufzahlung des AngG erklart
sich aus der historischen Entwicklung, auf die hier nicht weiter eingegangen werden soll.

1 39g. Vertragsbedienstete im Gegensatz zu Beamten, die nicht aufgrund eines Vertrages tatig,werdkern
aufgrund einer 6ffentlichrechtlichen Einsetzung in den Beamtenstand.

2 Es gibt folgende Gesetze: Vertragsbedienstetengesefheaterarbeitsgesetz, Journdistengesetz,
GutsangestelltengesetzGehaltskassengesetz (fur pharmazeutische Fachkrafte in Apotheken) und fir
Hausangestellte das Hausgehifemd Hausangestelltengese®ei Arbeiternwird unterschiedenBauarbeitern
(BauarbeiterSchlechtwetterentschddungsgesetz; Bauarbeitéirlaubs und Abfertigungsgesetz),
Béckereiarbeitern  (Béckereiarbeiter/innengesetz), Heimarbeitern (Heimarbeitsgesetz), Hausgehilfen
(Hausgehilfen und Hausangestelltengesetz), Landnd Forstarbeitern (Landarbeitsgrundsatzgesetad u
korrespondierende Landesausfihrungsgesetze), Bergarbeitern (Allgemeines Berggesetz; Bergarbeitergesetz;
Mineralrohstoffgesetz) und Hausbesorgern (Hausbesorgergesetz).

3 Bundesgesetz vom 11. Mai 1921 (iber den Dienstvertrag der Privatangestellten (Alteyagtsetz BGBI. Nr.
292/1921, zuletzt gedndert durcBGBI. | Nr. 58/2010om 277.201Q

4 Allgemeines birgerliches Gesetzbuch fiir die gesammten deutschen Erblander der Oesterreichischen
Monarchie JGS Nr. 946/1811

5 Kaiserliches Patent vom 20. DecemH&59, womit eineGewerbeOrdnung fiir den ganzen Umfang des
Reiches, mit Ausnahme des venetianischen Verwaltungsgebietes und der Militdrgranze, erlassen,

und vom 1. Mai 1860 angefangen in Wirksamkeit gesetzt ViR@BI. Nr. 227/1853Gemal § 376 Z 47 der
Gewerbeordnung 1994 bleiben die §§ 72, 73 dbdis 78e, 82 bis 84, 86, 88 und 90 bis 923kwerbeordnung

in der bis zum Inkrafttreten der Gewerbeordnung 1973 geltenden Fassuingcht.

6 Bundesgesetz vom 26. Juni 1974 Uber die Fortzahlung des Ertgelisbeitsverhinderung durch Krankheit
(Unglucksfall), Arbeitsunfall oder Berufskrankheit (EntgeltfortzahlungsgeE&tZG)BGBI. Nr. 399/1974

7 Bundesgesetz vom 23. Feber 1979, mit dem Abfertigungsanspriiche fiir Arbeiter geschaffen sowie das
Angestellengesetz, das Gutsangestelltengesetz, das Vertragsbedienstetengesetz und das Insolvenz
Entgeltsicherungsgesetz geandert werden (ArbeibfertigungsgesetzBGBI. Nr. 107/1979

881 AngG und § 2 AngG.
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Die Unterscheidung ist heute an sich rechtspolitisch Uberholt. Sie hat auch im Laufe der Zeit
zunehmend an Bedeutung \Jeren, da der Gesetzgeber die Rechtsstellung von Angestellten und
Arbeitern Schritt fir Schritt angleicht. Fir die hier verfolgten Zwecke hat die Unterscheidung aber nach
wie vor fur folgende PunktBedeutung die Entlassungsind Austrittsgriind®, die Kuligungsfristef”

und eventuell fir das Bestehen eigener Arbeiterd AngestellterBetriebsraté’. Aus diesem Grunde
scheint es unumgénglich fur dieses Gutachten zu einigen Punkten Angestellte und Arbeiter jeweils
getrennt darzustellen.

1. General overviewof legal protection against unfair dismissal

Fur die hier verfolgten Zwecke kann abgekirzt gesagt werden, dass die Auflésung eines unbefristeten
Arbeitsverhaltnisses von Seiten des Arbeitgebers entweder durch vorzeitige Beendigung aus
wichtigem Grund (sodzntlassuny oder durchKtindigungerfolgen kannt?

Fur die Entlassungmuss einwichtiger Grundvorliegen. Es handelt sich typischerweise um eher
schwereDienstvergehendes Arbeitnehmers (oder andere gravierende Umsténde in seiner Sphare),
die eine Fortsetung des Dienstverhaltnisses fur den Arbeitgeber unzumutbar machen. Die Griinde
sind gesetzlich geregelt (siehe sogleich im Text).

Fur dieKundigungspielen zwei Prinzipien eine Rolle. Gesetzliche Normen uber die Kindigung des
Arbeitsverhéltnisses sind airseits von dem Gedanken bestimmt, dass es aufgrund der unbefristeten
Dauer des Arbeitsverhdltnisses beiden Vertragspartnern freisteheroboll, besondere Griindéie
Zusammenarbeit zu beenden. Dieses Recht wird aus der Privatautonomie der Vertragspartner
abgeleitet. Jeder unbefristete Vertrag muss kiindbar sein, weil ewige Vertrage nicht zulassig sind.
Dieses grundsatzliche Recht auf Vertragsbeendigung wird abéasgitsterreichische Recht durch die
zahlreichen arbeitsrechtlichen Sondergesetze eingeschrankt, die Sigmitz des Arbeitnehmers
dienen. Ein Arbeithnehmer ist haufig von einem aufrechten Arbeitsverhaltnis wirtschaftlich abhéngig.
Deshalb wird er haufigieseitige vor der Auflésung des Arbeitsverhéltnisses geschiitzt (sogenannter
allgemeiner KindigungsschutzFalls dieser Schutz im Einzelfall nicht eingreift, so soll ihm durch die
Beachtung von relativ langen Kiindigungsfristen genug Zeit eingerdumt weialtass er rechtzeitig
einen neuen Arbeitsplatz findet.

% BeiArbeitern taxativ 8§ 82 und 82a GewO 185Rei Angestellten demonstrati8§ 26 und 27 AngG

10 | ange undzeitliche Lage der Kundigungsfristen (bei Arbeitern: § 77 GewO 1859 und § 1159c ABGB; bei
Angestellten: grundséatzlich § 20 ArjgG

118 40 Abs2 Arbeitsverfassungsgesetz (ArbVG).

12Hingegen kénnebefristete Arbeitsverhaltnissegrundsétzlich nicht gekiindigt werdeNachg 19 AngG und §

1158 ABGB endet ein befristetes Arbeitsverhaltnis mit Zeitablauf. achRechtsprechungst aber eine
ausdrickliche Kundigungsvereinbarung in einem befristetereifglerhaltnis zuldssig und wirksam. Hingegen
sind sog. Kettenarbeitsvertrdge nach der Rechtsprechung nur sehr eingeschrankt zulassig. Es bedarf einer
sachlichen Rechtfertigung fur die Befristui@er gesetzliche Kindigungsnd Entlassungsschutz wirdenst

seine Wirksamkeit verfehlen, wenn die Arbeitgeber uneingeschréankt befristete Arbeitsverhéltnisse abschliel3en
konnten. In aller Regel sind Stellenangebote in Osterreich fiir unbefristete Stellen (Ausnahmen sind
Abwesenheitsvertretungen, z.B. wegen land@ankheit oder sog. Mutteroder Vaterkarenz). Aus diesem
Grunde werden in der Darstellung die befristeten Dienstverhdaltnisse nicht weiter untersucht.
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1.1. Substantive reasons for legitimate dismissals
1.1.1. Beendigung aus wichtigem Grund (Entlassung)

Ein wichtiges gemeinsames Merkmal der gesetzlichen Entlassungsgriindelstzdiautbarkeitder
Weiterbeschaftigung. Entscheidend ist, ob das Verhalten des Arbeitnehmers eine so schwerwiegende
Beeintrachtigung der Interessen des Arbeitgebers bedeutet, dass diesem jede weitere Fortsetzung des
Dienstverhaltnisses nicht mehr zugemutet werden kama ihm daher das Recht zur sofortigen
Vertragsaufldsung zugestanden wird.

Die Entlassung muss unverziglich, also ohne schuldhaftes Zdgern ausgesprochen werden. Die
vorzeitige Beendigung aus wichtigem Grund ist nicht an die Einhaltung einer bestimnsteaderi

eines Termins gebunden. Sie l6st radfortiger Wirkung das Dienstverhéaltnis auf. Ein wichtiger
Unterschied zur Kiindigung liegt darin, dass der Arbeitgeber gegentiber dem Arbeitnehmer den Willen
ausdrickt, aus wichtigem Grund das Arbeitsverhéltniz@dsen. Eine bestimmtBormist fur die
vorzeitige Auflésung im Normalfall nicht vorgesehén.

Fur dieFolgender Entlassung ist zu unterscheiden, ob der Entlassungsgrund zu Recht oder zu Unrecht
geltend gemacht wurde. War die Entlassung berechtighesteht kein Anspruch auf die Zahlung einer
sog. Kundigungsentschadigutigein Anspruch auf Abfertigung (besondere Zahlung zum Ende des
Arbeitsverhéltnisses je nach Dauer) besteht nur, wenn den Arbeithehmer kein eigenes Verschulden an
der Entlassung triff War die Entlassung vom Arbeithehmer verschuldet, so muss er Urlaubsentgelt fur
einen Uber das aliquote Ausmald hinaus verbrauchten Jahresurlaub zurtickzuerstatten. Der berechtigt
Entlassene unterliegt einerWochen Sperrfrist flr das sozialrechtliche éitblosengeld. Auch wenn

der Entlassungsgrund zu Unreclgeltend gemacht wurde, kommt es im Grundsatz (anders als bei
erfolgreich angefochtener Kiindigung) nicht zur Fortsetzung des Arbeitsverhaltitis&es
Arbeitsverhdltnis wird vielmehr zum erklartenegptzwidrigen Termin geldst. Eine unberechtigte
Entlassung zieht lediglich Schadenersatzanspriiche nach sicls¢haglenersatzprinzip Es gebiihrt

jenes Entgelt, das bei Einhaltung der gesetzlichen Kiindigungsfrist und gesetzlichem Kiindigungstermin
bis zumEnde des Dienstverhaltnisses zugestanden hatte.

Um negative Folgen dieses Schadenersatzprinzips zu vermeiden, kennt das Gesetlitgeimazinen
EntlassungsschutDer allgemeine Entlassungsschutz soll vor allenUdigehungdes allgemeinen
Kindigungsdwtzes durch den Arbeitgeber verhindern. Dieser konnte namlich ansonsten statt der
(anfechtbaren) Kiundigung einfach eine Entlassung aussprechen, die nach der herrschenden

af{ OKIF RSYSNAEI GT 6KS2NASa RIFa I NDPSAGaOSNKNdufiyrAa 2
Schadenersatzanspriiche verweist. Aus diesem Grund ermdglicht der allgemeine Entlassungsschutz die
Anfechtung von unbegrindeten Entlassungen nach den Regeln des allgemeinen
Kundigungsschutzés.

131n Sondergesetzen fiir bestimmte Berufsgruppen ist abigunter vorgesehen, dass die Entlasswuyg ihrem
Ausspructgerichtlichgeltend gemacht werden muss.

14 gehe dazu spater unten zur Kiindigung

15 Ausser ein Sondergesetz sieht besonderen Bestsaitltz vor.

16'8 106 ArbVG{(1) Der Betriebsinhaber hat den Betriebsrat von jeder Entlassung eines Arbeitnehmers
unverziglich zwerstandigenund innerhalb von drei Arbeitstagen nach erfolgter Verstandigung auf Verlangen
des Betriebsrates mit diesem die Entlassung zu berg@nDieEntlassung kann beim Gerichhgefochten
werden, wenn ein Anfechtungsgrund im Sinne des § 105 Abs. 3 vorliegt und der betreffende Arbeitnehmer
keinen Entlassungsgrundjesetzt hat. Die Entlassung kann nicht angefochten werden, wgiom) ein
Anfechtungsgrad im Sinne des 8§ 105 Abs. 3 Z 2 vorliegt und der Betriebsrat der Entlassung innerhalb der in Abs.
1 genannten Fst ausdrtcklich zugestimmt hat.
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1.1.1.1 Entlassungsgriinde fur Arbeiter

Die Entlassungsgnde fur Arbeiter sind im Gesetaxativ (abschliessend) geregéltEs handelt sich
um folgende Griunde: Der Arbeiter

a) hat bei Abschluss des Arbeitsvertrages den Gewerbeinhaber durch Vorzeigung falscher oder
verfalschterAusweiskarten odeZeugnisséiintergangen oder tiber das Bestehen eines
anderen, den Arbeiter gleichzeitig verpflichtenden Arbeitsverhaltnisses in einen Irrtum
versetzt (sog. Einstellungsbetrug);

b) ist zu der mit ihm vereinbarten Arbainfahigbefunden worden;
¢) derTrunksuchtverféllt, und wiederholt fruchtlos verwarnt wurde;

d) sich eines Diebstahls, einer Veruntreuung oder einer sonstigafbaren Handlungschuldig
macht, welche ihn des Vertrauens des Gewerbeinhabers unwirdig erscheinen lasst;

e) ein Geschaftsoder Betriebsgeheimniwverrat oder ohne Einwilligung des Gewerbeinhabers
ein der Verwendung beim Gewerbe abtraglichesbengeschéfbetreibt;

f) die Arbeit unbefugt verlassen hat odeeharrlichseinePflichten vernachlassigtoder die
Ubrigen Hilfsarbeiter oder die Hausgenossen ziimgehorsam zur Auflehnung gegen den
Gewerbeinhaber, zu unordentlichem Lebenswandel oder zu unsittlichen oder gesetzwidrigen
Handlungen zu verleiten sucht;

g) sich einer grobeithrenbeleidigungKorperverletzung oder gefahrlichen Drohung gegen den
Gewerbeinhabr oder dessen Hausgenossen, oder gegen die tbrigen Hilfsarbeiter schuldig
macht, oder ungeachtet vorausgegangener Verwarnung mit Feuer und Licht unvorsichtig
umgeht;

h) mit einerabschreckenderKrankheitbehaftet ist, oder durch eigenes Verschulden
arbeitsunfahigwird;

i) durch langer als vierzehn Tage @Gefangnisangehalten wird.

1.1.1.2 Entlassungsgriinde fur Angestellte

Die Entlassungsgriinde fiir Angestellte sind im Gesetmonstrativaufgezahlt®d.h. Tatbestande, die

vor dem Gesichtspunkt der Unzumutbkeit der Weiterbeschéftigung gleich schwer wiegen,
berechtigen den Arbeitgeber ebenso zur Entlassung. Es gibt Abweichungen von den
Entlassungsgriinden fir Arbeiter, was auf eine starkere Vertrauensstellung des Angestellten
zuriickzufuhren ist. Es handelttsiom folgende Griinde: Wenn der Angestellte

1. im Dienstauntreu ist, sich in seiner Tatigkeit ohne Wissen oder Willen des Dienstgebers von dritten
Personenunberechtigte Vorteilezuwenden Il&sst, insbesondere eine Provision oder eine sonstige
Belohnung annimmt (vorsatzliche Treuepflichtverletzungen), oder wenn er sich einer Handlung
schuldig macht, die ihn dagertrauensdes Dienstgeberanwirdig erscheinen lasst (auch fahrlassige
Vertrauensverwirkung);

2. vollstdndig und dauerhafunfahig ist, die versprochenen oder die den Umstdnden nach
angemessenen Dienste zu leisten (unabhangig vom Verhinderungsgrund);

178 82 GewO 1859 (im Gegensatz zur GewO 1994).
188 27 AngG.
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3. ohne Einwilligung des Dienstgebers sbstandiges kaufmannisches Umteehmenbetreibt oder
im Geschéaftszweige des Dienstgebers fur eigene oder fremde Rechnung Handelsgeschafte macht;

4. ohne einen rechtmafigen Hinderungsgrund wahrend einer den Umstanden nach erheblichen Zeit
die Dienstleistungunterlasst oder sichbeharrlich weigert seine Dienste zu leist&hoder sich den

durch den Gegenstand der Dienstleistung gerechtfertigd@erdnungendes Dienstgebers zu fugen,

oder wenn er andere Bedienstete zubingehorsamgegen den Dienstgeber zu verleiten sucht
(Pflichtverletzungen, inkl. pflichtwidriges Verhalten z.B. im Krankenstand);

5. durch eine langer€&reiheitsstrafeoder durch Abwesenheit wéhrend einer den Umstanden nach
erheblichen Zeit, ausgenommen wegen Kragikloder Unglicksfalls, an der Verrichtung seiner
Dienste gehindert ist;

6. sich Tatlichkeiten, Verletzungen der Sittlichkeit oder erhebliEheverletzungengegen den
Dienstgeber, dessen Stellvertreter, deren Angehdrige oder gegen Mitbedienstete zestkaldmen
l&sst.

In vielen Bereichen, in denen es dem Arbeitgeber wichtig sein kann, sich von einem bestimmten
Mitarbeiter zu trennen, wird ein gesetzlicher Entlassungsgrund eingreifen. Praktische Probleme kann
es in derBeweisbarkeitdes Entlassungsgruad geben. Beweispflichtig ist der Arbeitgeber. Es gibt
keine Beweiserleichterungen. Eine blosse Minderleistung des Arbeitnehmers stellt keinen
Entlassungsgrund dar.

1.1.2. Die Kindigungsgriinde

Die Kundigung ist von ihrer Natur her von praktischer Releweerzn kein gravierendes Fehlverhalten
eines konkreten Arbeitnehmers vorliegt (sonst ware eher die Entlassung das richtigere rechtliche
Instrument). Es gibt aber auch die in der Person des Arbeithnehmers bedingte Kiindigung. Dann geht es
aber nicht um eine dravierende) Vertragsoder Pflichtverletzung, sondern eher um eine
Minderleistung.

Die Kindigung ist eine einseitige, empfangsbedurftige Willenserklarung, die das Arbeitsverhaltnis in
der Zukunft wirksam beendet. Die Kindigung muss vom Arbeitgebegrs nicht gesondert
begriindetwerden (keine gesetzliche Begriindungspflicht bei Abgabe der Kindigungserklarung). Die
sog. Kundigungsfreiheit des Arbeitgebers unterliegt aber gewissen Grenzen bzw. Prozeduren, und zwar
auch bezuglich der Grunc@

Sittenwidrigkeit der Kiindigung

19 Besondere Bedeutung hat die beharrliche Diensiigggerung im Zusammenhang mit d8treikteilnahme
denndie herrschende Meinung in Osterreistehtbei der Teilnahme an einem Streik, unabhéngig davon, ob der
Streik als Gesamtaktion rechtméssig oder reefidsig ist, den Entlassungstatbestand des § 2Z ZngG als
verwirklicht an (Marhold/FriedrichQsterreichisches Arbeitsrecht, 2006, 304).

20 Die Begriindungspflicht des Arbeitgebers foli¢cht aus dem Buchstaben des Gesetzes, ahes dem
praktischenSinn und Zweck desog.Vorverfahrensvor einer KiindigungOhneeine solche Pflicht wéare das
Vorverfahren eirblosserFormalismus. Fir die Nichterflllung diegeaktischen Richt sieht das ArbV@&eilich
keine ausdriickliche Sanktion vor, doch wird der Betriebsrat einer Kiindigung ohnechasri Rechtfertigung
praktisch meistensvidersprechen. In diesem Fall ist die Kiindigung wesggnSozialwidrigkeit voll anfechtbar
(siehe dazu spater im Texipd spatestens danmusssie vom Arbeitgeber regelméafig vor Gericht begriindet
werden. Der vernuinftige Arbeitgeberwird folglich die Begriindung gleich vorab geben und nicht damit hinter
dem Berg halten.
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Zunachst ist eine Kiindigung nichtig (rechtsunwirksam)gedagen die guten Sitte verstéRt. Eine
Klindigung ist etwa sittenwidrig, wenn sie aus ganzlich unsachlichen und rechtlich missbilligten
Motiven ausgesprochen wird. Ein solches tMoliegt z.B. vor, wenn die Kindigung zu dem
ausschlieBBlichen Zweck erfolgt, dem Gekiindigten Schaden zuzufiigen. Weiters wenn es den klaren
Anschein hat, dass die Kuindigung nur mit verpdnten Motiven begriindet werden konnte (z.B. mit der
Religionoder politischen Weltanschauurtg, dem Alter, deisexuellen Orientierungder ethnischen
Zugehdrigkeit oder dem Geschlecht des Arbeitnehmers). Die Rechtsprechung hat aber auch
entschieden, dass eine Kiindigung nicht sittenwidrig ist, wenn einem Arbeitnehmer einelisctien
Organisation gekindigt wird, weil von ihm an der katholischen Kirche Kritik getibt wadh. der
WSOK(G&aLINBOKdzyd RIFNF RSNJ ! NDSAGIS06SNIugsadflicherSAy SY
und aus Grinden dePRersonlichkeitsschutzezu misshligenden Motiven Gebrauch machen. Es
spielen hiergrundrechtliche Wertungenn das Arbeitsrecht hineirEs werden folgende Beispiele fur
gesetz oder sittenwidrige Motive genannt: Rasse, Glaubensbekenntnis, Beitritt oder Zugehdrigkeit zu
einer politischenPartei, Verteidigung der Ehre, Verweigerung sexueller Kontakte, Heirat oder
Scheidung.

Kundigungen, deren Grund deBetriebslibergangist, sind europarechtlich verbotefi. Das
Osterreichische Recht kennt kein entsprechendes Kiindigungsverbot. Die Redhiswrdtat ein
solches anerkannt und dadurch den europarechtlich gebotenen Rechtszustand hergestellt. So sind laut
Osterreichischem OGH Kindigungen, deren tragender Grund der Betriebsiibergang ist, wegen
Sittenwidrigkeit nichtig?

Anfechtung wegen Kindigungus unerlaubten Griinden

Davon zu unterscheiden ist der sogllgemeine Kindigungsschutmach dem Arbeits
Verfassungsgesetz (Arb%G Nach diesem Gesetz kann eine (sonst wirksame) Kindigung aus
bestimmten gesetzlich nicht akzeptierten Grindemnd/oder sozal unausgewogenen Motiven
gerichtlich angefochten werden. Dabei geht es vor allem darum, dass die vorerst nicht
begrindungspflichtige Kindigung (siehe oben) letztlich docih aus bestimmten gesetzlich
vorgesehenen Grinderausgesprochen werden darf. Die ri€ligungen unterliegen im Falle der
Anfechtungdurch den Betriebsrat oder durch den Arbeitnehmer eigerichtlichen Uberpriifungbei

der der Arbeitgeber letztendlich seim@indigungsgrindearzulegen hat.

Das Gesetz folgt hier einer gewissen negativermibierung, was mitunter zu Missverstandnissen
fuhrt.?® Es besagt, aus welchen Griinden die Kundiguiogt ausgesprochen werden darf. Positiv
formuliert und zusammengefasst kann gesagt werden, dass die Kiindigung aus ssidelithen

215 879 ABGB.

22 Besondere Kiindigungechanismen bestehenbei der Anderung der politischen Linieeine
Zeitungsunternehmens (8§ 11 Journalistengesekiiper kann z.Bder Erwerber eines Zeitungsunternekmns

binnen eines Monats nach dem Erwerb eine Kiindigung aussprechen, wenn Klar ist, dass ein Journalist mit der
neuen politischen Linie der Zeitschrift nicht konform gehen kann

23 Art 4 Abs 1 der Richtli@ 2001/23/EG

2450 schorOGH 12. 10. 1995, 8 Ob 15/95

58N DS&aSGT1 3S0SN) KFEid RSy Ftt3aSYSAySy YNYRAIdzy3aaOKdzi
damit seinen Geltungsbereich in sachlicher und personlicher Hinsicht begrd»et. allgemeine
Kindigungsschutgilt z.B. nicht fur Kleinstbetrieb&éniger als funf Arbeitnehmedaher ohne Betriebsrat) und

fur leitende Angestellte mit Filhrungsaufgaben (Uber welche der Betriebsrat nicht seine schiitzenden Hande
ausbreiten darf).

% Auf der ILO homegdS KSA &aaid Sa 1 o. &Y ahotAILidAz2Yy G2 LINRPOARS
62dzaGAFASR RAaYArAaalfoy
(http://www.ilo.org/dyn/eplex/termmain.showCounty?p lang=en&p country id=ATErst durch das genaue

{ GdzRA dzY RSNJ aNBYI NJ & ¢ ErkladohigeiRet@siddullitherSA GS 6 SNRSYy RA S
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Grunderfolgen muss undusatzlich innerbetrieblich sozial ausgewogand unter Beriicksichtigung
der persdnlichen Verhaltnisse des gekiindigten Arbeithehmersaltnismassigein muss.

Die Kindigung kann bei Gericht angefochten werden, wenn die Kindigung aus folgenden gesetzlich
verponten Grindererfolgt ist”:

(a) wegen des Beitrittes oder der Mitgliedschaft des ArbeitnehmerGewerkschaften
(b) wegen seiner Tatigkeit IBewerkschaften (auch ohne Mitglied zu sein)
(c) wegen Einberufung eindetriebsversammlunglurch den Arbeitnehmer;

(d) wegen seiner Tatigkeit als Mitglied des Wahlvorstandes, einer Wahlkommission oder als
Wahlzeuge zuBetriebsratswahj

(e) wegen seineBewerbungum eine Mitgliedschaft zurBetriebsratoder wegen einer fritlheren
Tatigkeit im Betriebsrat;

() wegen seiner Tatigkeit als Mitglied einer arbeitsrechtlicBehlichtungsstellg

(g) wegen seiner Tatigkeit alsSicherheitsvertrauenspersgn Sicherheitsfachkraft oder
Arbeitsmediziner oder als Fachoder Hifspersonal von Sicherheitsfachkraften oder
Arbeitsmedizinern;

(h) wegen der bevorstehenden Einberufung des Arbeitnehmers zum Praseder
Ausbildungsdienst oder Zuweisung zum Zivildienst;

() wegen der offenbar nicht unberechtigte@eltendmachungvom Arbeitgeler in Frage
gestellterAnspricheaus dem Arbeitsverhéaltnis durch den Arbeitnehmer;

() wegen seiner Tatigkeit als Sprecher (des besonderen Verhandlungsgremiums im Rahmen der
Europaischen Betriebsverfassung).

Anfechtung wegen Sozialwidrigkeit

Zusatzlich kandie Kiindigung ausozialen Griindemngefochten werden, und zwar wenn ihr konkret

RAS a2TAlLfS 1 dza3S8623SyKSAG ¥ S Ksbzinen KiindiguRgss8rad® ¥ C1I £ f
(neben dem allgemeinen Kundigungsschutz). Eine Kindigung kann bei Gegetuchten werden,

wenn der gekiindigte Arbeitnehmer bereits sechs Monate im Betrieb beschétftigt ist und die Kiindigung

sozial ungerechtfertigthA & G ® { 27T A+t dzy ISNBOK G FS NI Aikedentiche i T dzy N
Interessen des Arbeitnehmerseeintrachia 328 & @

Wann letzteres der Fall ist, muss relativ hdufig von der Rechtsprechung entschieden werden. Es kommt
auf eine Beriicksichtigung der gesamiezbensverhéltnissees gekiindigten Arbeitnehmers an. An

diesem Grundsatz halt der OGH seit langerem#dsteinem ersten Schritt werden diusgaberfir

die Bestreitung des Lebensunterhalts und die regelméafijekiinftedes Arbeitnehmers und seiner

Familie einander gegeniber gestellt. In einem zweiten Schritt ist die durch den Verlust des
Arbeitsplatzes bewkte Einkommensminderungu ermitteln. Nach der Rechtspraxis liegt nur dann
SAYS . SSAYUONNOKGAIdzyI asSaSydt A OKibiddrelinsGaeR s a Sy 6
fallende Beeintrachtigung der wirtschaftlichen Laje RS & | Nb SA (0 y & Ranile)Bur o dzy R
Folge hat’ (ohne dass aber eine soziale Notlage oder eine Existenzgefahrdung entstehen musste). Der

27§ 105 Abs. 3 Nr. 1 ArbVG.

285 105 Abs. 3 N2 ArbVG.

297 B. OGH, 30.9.2005, 9 Ob A8/05z, ecolex 2006, 144.
307.B. OGH 12.10.1988,9 Ob A206/88.
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soziale Kundigungsschutz soll von seinem Zweck herAdieechterhaltung der Lebensfiihrung
gewabhrleisten. Es kommt in der Rechtsprechung dfeaa, wie viel der Arbeitnehmer in seiner neuen

Position verdient oder wie er sonst (z.B. durch eigenes Vermégen oder Pensionen) abgesichert ist. Die
Rechtsprechung ist vielfaltig. Eine Arbeitnehmerin fand z.B. bereits 3 Ménmmeh Ablauf der
KindigungBist eine neue Stelleyerdiente dort aber nur etwa50 % des friheren GehaltDie
Rechtsprechung hat die Beeintrachtigung wesentlicher Interessen bgjabt.Erlangung eines neuen
Arbeitsplatzes stellen Einkommensverluste von 10% oder weniger im Algghey 1 SAY S a T NK{ ¢
DSGAOKG FrfftSYyRS SNEOKf SOKGSNHzy3I RSNJ 6ANLAOKI Fi
wesentlichen Interessen des Arbeitnehmers. Eine Verdiensteinbuf3e von 20% und mehr deuten
KAYy3S3aSy IdzF a3dSgARKAIAIS a21AFfS bl OKGISATE Sa

Sollten wesentliche Interessen des Arbeitnehmers beeintrachtigt sein, so hat der Arbeitgeber nach
dem Gesetz die Moglichkeit, eindRechtfertigungsgrundfir die Kundigunggeltend zumachen.
Spatestens in diesem Stadium muss er seine Griinde fir die Kundigung jedenfalls offen legen. Eine
Kindigung ist nach dem Gesetz sozial gerechtfertigt, wenn der Betriebsinhaber den Nachweis erbringt,
dass die Kiundigung a) durch Umstéandie, id derPerson des Arbeitnehmergelegen sind und die
betrieblichen Interessen nachteilig bertihren oder b) dutmdtriebliche Erfordernisse die einer
Weiterbeschaftigung des Arbeitnehmers entgegenstehen, begriind&tse Rechtfertigungsgriinde

fur eine Kindigung kénnen also mit einem bestimmten Arbeithehmer zu tun haben
(arbeitnehmerbedingte Kindigung: z.B. Minderleisttihg oder allgemeinerer Natur sein
(betriebsbedingte Kiindigung, Kiindigung aus wirtschaftlichen Griinden: z.B. Rational)erung

Beider betriebsbedingten Kiindigung (und in manchen Fallen der subjektiv bedingten Kiindigung, z.B.

Nf GSNBE ! NDSAGYSKYSND Ydzaa RSNJ 5ASyad3aS<goddeh FSNY SN
Gestaltungspflicht y I OK3S12YYSy Aad deb dichd mogliShNADauTivdey 3 A Y
Uberstunden einer Abteilung zur Vermeidung einer Kiindigung).

Bei einer betriebsbedingten Kindigung ist als eine besondere Auspragung der sozialen
DS&ail t (dzy 34 LIFf A OKSozialvalgieibhii T R dzKI& K 1 Sdx ek Begighsrad det £ &
konkreten Kiindigung dieses Arbeithehmers widersprochen hat). Dies bedeutet, dass die Kiindigung
eines bestimmten Arbeitnehmers ungerechtfertigt ist, wenn ein Vergleich sozialer Gesichtspunkte fur
den Gekindigten eingyréfRere soziale Hag ergibt als flir andere Arbeitnehmerdes gleichen
Betriebes und derselben Téatigkeitssparte, deren Arbeit der Gekindigte zu leisten fahig und willens
ist.3® Der Arbeitgeber muss folglich aus sozialen Gesichtspunkten den Richtigen auswahlen, der zu
kiindigen $t. DasGericht prift diese Auswahhach.

31F{ir den Schweizer Leser mégen 3 Monate lang erschedegrSchweizer Arbeitsmarkt ist durchaus lebendiger

als der osterreichische. In Osterreich sind 3 Monate fiir die Suche einer neuen Stelle eher relativ kurz.

320GH 7.6.1990, 9 Ob A151/90, WBI 1991, 27.

33§ 105 Abs. 3 Nr. 2 ArbV@usétzlicksehen auch andere Gesete@en Motivkiindigungsschutz vor (z.B. das
Gleichbehandlungsgesetz das BehindertenEinstellungsgesetz oder das  Arbeitsvertragsrechts
Anpassungsgesetz: gen der Inanspruchnahme einBildungskarenader Freistellung.

34 Beispiele sindlang andauende oder haufige Krankenstandblinderleistungenim Vergleich zu Kollegen,
Unvertraglichkeit gegenliber Kollegen oder Vorgesetztem Verschulden des Arbeitnelens ist nicht
erforderlich.

35 7.B.mangelnde AuftrageRiickgang des Absatze®raltete Betriebsanlageraber auch Betriebsénderungen

wie Verlegung des Betriebes, Zusammenschluss mit anderen Betrieben, etc. Auch Rationalitatssteigerungen. Die
Rechtsprechng prift A Y wl KYSy RSa | y¥FSOKlGdzy3a@SNFI KNBEya RSy
wkdA2y It AGNG RSNJI dzy i S NIh&denK8nduagxgluyde begtd y I KYSaz ¢St O

36§ 105 Abs. 3c ArbVG.
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SchlieBlich hat der Arbeitgeber das Gericht davon zu Uberzeugen, dass seine Interessen an der
Auflésung des Arbeitsverhaltnisses schwerer wiegen als die Interessen des Arbeithehmers an der
Fortsetzung (eigentlichénteressenabwéaguny An die Rechtfertigung einer Kindigung sind umso
hohere Anforderungen zu stellen, je intensiver durch sie in die (schutzwirdigen) Interessen des
konkret betroffenen Arbeitnehmers eingegriffen wird. Entscheidend sind haufig familiges wad
Aussicht auf einen neuen Arbeitsplatz. Auch das Interesse des Arbeitgebers ist zu geviigen.
Interessenabwagung ist bei jeder Art der Kiindigung (persooger betriebsbezogen) vorzunehmen.

Welche Anfechtungsgriindgeltend gemacht werden kdnnen, hangt wesentlich vom Verhalten des
Betriebsrats im sog. Vorverfahren ab (siehe dazu spater zum Verfahren). Bei einem Widerspruch des
Betriebsrats zur Kindigung kann die Kindigung in vollem Umfang angefochten werden. Als
Anfechtungsgrinde kommen ein verpdntes Kiuindigungsmotiv sowie die Sozialwidrigkeit der Kiindigung

in Frage. Stimmt der Betriebsrat der geplanten Kundigung hingegen zu, so ist diese nicht wegen
(2T AFEf 6ARNRITSAG FYFSOKGEOI NI L{yLIRNMNNISOK (bgdzaRr Sray Sy
Es bleiben nur die verptnten Kindigungsgriinde. Dem Betriebsrat kommt daher sehr wichtige Rolle

bei Kindigungen zu. Auch der Betriebsrat darf aber seine Zustimmung zur Kindigung nicht aus

unsachlichen Griinden erteilen.

Eine Kiadigung ist nach Ausspruch wirksam. Gibt das Gericht der Anfechtungsklage statt, so ist die
Kundigung rechtlichunwirksam?®’ Dies bedeutet, dass ein bereits beendetes Arbeitsverhaltnis
rickwirkend wiederauflebt. Es ist so vorzugehen, als ware das Diendlivésmie beendet worden.

Es gebihrt auch zwischenzeitiges Entgelt.

1.2. Procedural requirements for legitimate dismissals

1.2.1. Entlassung

Eine Entlassung hanverziiglichnach Bekanntwerden des Entlassungsgrundes zu erfolgen. Sie basiert
auf der ummittelbaren Unzumutbarkeit der Fortsetzung des Dienstverhaltnisses und wirkt damit sofort,
es bestehen keine Fristen.

Der Betriebsinhaber hat deBetriebsratvon jeder Entlassung eines Arbeitnehmers unverziiglich zu
verstandigenund innerhalb von drei Aditstagen nach erfolgter Verstandigung auf Verlangen des
Betriebsrates mit diesem die Entlassung lzeraten3® Dies erfolgt in erster Linie, damit nicht
Entlassungsgriinde vorgeschoben werden, um den allgemeinen Kiindigungsschutz zu umgehen.

1.2.2. Kundigung
Frihwarnsystem

Wenn ein Arbeitgeber beabsichtigt, eimgdlRere Anzahlion Arbeitsverhaltnissen innerhalb eines
Zeitraumes von 30 Tagen durch Kindigung aufzuldésen, so hat er zuvor die zustandige regionale
Geschéftsstelle dedrbeitsmarktservice(AMS) duch schriftliche Anzeige zu verstéandig€rMan
ALINROKG Ay RASASY %dzal YYSYyKIy3d @2y aal aaSY{ NYRA:
30 Tage vor dem Ausspruch der ersten Kindigung erfolgen. Gleichzeitig ist der Betriebsrat zu
konsultieren. Unterlasstat Arbeitgeber die Anzeige oder wird sie zu spéat erstattet, so hat dies die

378 105 Abs 7 ArbVG.
388 106 Abs 1 ArbVG.
39 Details finden sich i§ 45aArbeitsmarktFérderungsGesetz AMFQ.
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Unwirksamkeit samtlicher Kindigungerzur Folge. Unter bestimmten Bedingungen kann der
Arbeitgeber von der Einhaltung der Frist befreit werden, wenn wichtige Griinde vorliegend&$ be
aber der Zustimmung der Landesgeschéftsstelle des AMS.

Fristen und Termine

Das Kundigungsrecht ist an zeitliche Vorgaben gebunden. Hliedigungsfrist ist jener
Mindestzeitraum, der zwischen Zugang der Kundigungserklarung und Ende des Arbeitsissd®ilt
einzuhalten ist. Der Kundigungstermin ist normalerweise jener Zeitpunkt, zu dem das
Arbeitsverhaltnis beendet werden muss.

Das Kundigungsrecht ist fur Arbeiter und Angestellte gesetzlich unterschiedlich geregelt.

Die gesetzlichen Kindigungsregdlir Angestellte gelten, sofern der Angestellte ein Mindest
Beschaftigungsausmass Hatie Kindigungsfristbetragt fur den Arbeitgebesechs Wocherund
erhoht sich nach dem vollendeten zweiten Dienstjahr auf zwei, nach dem vollendeten fiinften
Dienstjahr afidrei, nach dem vollendeten flinfzehnten Dienstjahr auf vier und nach dem vollendeten
finfundzwanzigsten Dienstjahr auf fiinf Monate. Das Arbeitsverhaltnis kann nur zum Kalenderquartal
enderf! (Kiindigungstermii.

Arbeiter, deren Arbeitgeber der Gewerbeordnung (GewO 1859) unterliegen, kdnnen unter Beachtung
einer Kuindigungsfristvon zwei Wochengekindigt werden. Einen bestimmtefiindigungstermin

sieht die GewO nicht vd?t.Da die Bestimmungen der GewO abdingbar skashn einzelvertraglich

oder durch Kollektivvertrag auch verschlechternd anderes vereinbart werden. Unterliegt der
Arbeitgeber nicht der Gewerbeordnung, gelten die Bestimmungen des ABGB.

Die Beteiligung des Betriebsrats

Der Betriebsinhaber hat vor jedegeplanten Kiindigung eines Arbeitnehmers den Betriebsrat zu
verstandigen. Der Betriebsrat kann noch vor Ausspruch der Kiindigonadhalb einer Wochéhierzu
Stellung nehmeri* Der Betriebsinhaber hat auf Verlangen des Betriebsrates mit diesem innerhalb der
Frist zur Stellungnahme Uber die Kiindigung zu ber&t&me vor Ablauf dieser Frist ausgesprochene
Kindigung ist rechtsunwirksammes sei denn, dass der Betriebsrat eine Stellungnahme bereits
abgegeben hat® Nach Ablauf der Frist kann aber gekiindigt werdBer Betriebsrat kann also die
Kindigung nicht verhindern.

Der Betriebsinhaber hat den Betriebsrat zusatzlich vom Ausspruch der Kiindigung zu verstandigen. Der
Betriebsratkann, wenn er der Kiindigungsabsicht ausdricklictersprochenhat, (auf Verlangedes
gekindigten Arbeitnehmers) binnen einer Woche nach Verstadndigung vom Ausspruch der Kiindigung

40§ 20 AngG sofern der Angestellte mindestens ein Fiinftel des-Pa8hen der durch Gesetz oder
Kollektivvertrag vorgesehenen wdchentlichen Normalarbeitszeit bezogen auf ein Monat béagdséfbei 38,5
Stunden Normalarbeitszeit wéren dies ca. 33 Stunden).

4INur zum 31. 3., 31. 6., 31. 9. und 31. 12.

42§ 77 GewO 1859.

43 DieFristen sind durchweg kiirzer bzw. die Termine flexibler (siehe §§ 1159, 1159a, 1159b ABGB).

4 Wurde in einem betribsratspflichtigem Betrieb (§ 40 Al ArbVG) kein Betriebsrat errichtet, so kann der
Arbeitnehmer innerhalb zweier Wochen nach Zugang der Kiindigung diese beim Gericht selbst anfechten (8 107
ArbVG).

45 Die Beratungspflichtist eine sanktionslose Norm. Auclie Verhadngung einer Verwaltungsstrafe ist nicht
vorgesehenBeratung zwischen Partnern erfordert beiderseitige Freiwilligkeit.

46§ 105 Abs. 1 und 2 ArbVG.
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diese beim Gericht anfechtéiKommt der Betriebsrat dem Verlangen des Arbeitnehmers nicht nach,

so kann deArbeitnehmerinnerhalb von zwei Wochen nach Ablauf der fir den Betriebsrat geltenden
Frist die Kiindigung selbst beim Gericht anfechten. In diesem Fall ist die sogenannte volle Anfechtung
mdglich (auch wegen des Sozialvergleichs).

Hat der Betriebsrat innerhalb der ifr von einer Woche gegeniiber dem Arbeitgedezine
Stellungnahmeabgegeben, so kann der Arbeitnehmer innerhalb von zwei Wochen nach Zugang der
Kindigung diese beim Gericht selbst anfechten. In diesem Fall iSobeialvergleictder Kiindigung

nicht vorzuehmen. Der Betriebsrat hat somit die Auswahl des konkreten Arbeitnehmers
3S6ArAaaSNXYIaaSy ao6SadaNiGAIGa dzyR RSNJ SAyiT StyS I
Uberprifen lassen.

Hat der Betriebsrat der beabsichtigten Kiindigung innerhalb der geigentber dem Arbeitgeber
ausdrucklich zugestimmtso kann der Arbeitnehmer innerhalb von zwei Wochen nach Zugang der
Klindigung diese beim Gericht anfechten. Ausgenommen ist in diesem Fall wiederum der
Sozialvergleictf Die Zustimmung des Betriebsrats vegst nicht die Anfechtung der Kindigung
wegen eines verponten Kundigungsmotivs.

Die Anfechtungsklage

Die Anfechtung muss gerichtlich geltend gemacht werden. Die Anfechtungsklage ist beim 6rtlich
zustandigen Landesgericht einzubring@im Wien gibt es ia eigenes Arbeitsund Sozialgericht, das
zustandig ist. Die ortliche Zustandigkeit richtet sich nach dem Sitz des Betriebs, in welchem der
Gekiindigte beschaftigt waf.Bringt der Arbeitnehmer die Anfechtungsklage innerhalb offener Frist
bei einem ortlichunzustandigen Gericht ein, so gilt die Klage damit als rechtzeitig eingeBtacht.

DieVertretungRS & ! NDSAGYSKYSNE @2NJ DSNARAOKG (Fyy | dzOK Rd
(Zwangsmitgliedschaft) oder des Gewerkschaftsbundes (freiwilige Mighedt) erfolger?? Im
Anfechtungsverfahren ist eirt€ostenersatzpflichnur fiur das Verfahren vor dem OGH vorgesehen (3.

Instanz)>® Vor der ersten Instanz (Landesgericht) und der zweiten Instanz (dem Oberlandesgericht)

kann der klagende Arbeitnehmer das ridhren folglich fihren, ohne eine Kostenersatzpflicht
gegenuber dem Arbeitgeber bei Verlieren des Prozesses zu riskigmerdenGerichtsgebihrersind
Arbeitsrechtssachen vielfach befreit, insbesondere wenn keine Geldzahlungen eingeklagt werden (so

wie bei der Anfechtung einer Kiindigung oder Entlassahigin Arbeitnehmer kann daher vielfach eine
Kindigung oder Entlassung gerichtlich bekampfen bzw. tberprifen lassen, ohne dass er damit ein
Kosten oder Gebiihrenrisiko eingeht.

4TNimmt ein Betriebsrat die Anfechtungsklage ohne Zustimmung des gekiindigten Arbeitnehmers zuriick, so tritt
die Wirkung der Klagsricknahme erst ein, wenn der vom Gericht hiervon verstandigte Arbeithehmer nicht
innerhalb von 14 Tagen ab Verstandigung in Rechtsstreit eintritt.

48 Zu allem § 105 Abs. 4 und 6 ArbVG.

49 Das Verfahren vor dem Arbeitsnd Sozialgericht weist einige Besonderheiten gegeniiber dem Verfahren in
al ft3SYSAYSyda %AOGAt NBOKGaAlI OKSY | dzZFZ RABAeisuiAySY SA
Sozialgerichtsbarkeit Afbeitss und Sozialgerichtsgesetz; ASGQ, geregelt sind.Besonders sind u.a.:
Zustandigkeit, Vertretung, Rechtsmittelvefahren.

08 5 Abs2 ASGG

518 105 Abs. 4a ArbVG.

528 40 Abs 1 ASGDBie Rechtsvertretung erfolgtls Leistung fiir Mitglieder meist kostenlos.

53§ 58 Abs. 1 ASGG.

54Naher dazu das Gerichisnd Justizverwaltungsgebiihrengesetzes (GGG 1984).
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1.3 Burden of proof and avédable sanctions

Es besteht eine besondere gesetzliche Norm fur die Beweislastverteilung mit einer
Beweiserleichterung fur den Klager der Anfechtungsk{dge Arbeitnehmer)Insoweit sich der Klager
im Zuge des Verfahrens auf eine Anfechtung wegen einestgeidrigen Kindigungsgrundes beruft
(nicht bei sozialwidriger Kiindigung), hat er diesen ledigliabbhaftzu machen und muss nicht den
vollen Beweis antretef: Der Grund fiir diese Erleichterung ist, dass fur den Klager (Betriebsrat oder
Arbeitnehmer) de Beweisfuhrung tber die Kiindigungsmotive des Arbeitgebers schwierig sein kann.

Gelingt dem Klager die Glaubhaftmachung des verpdnten Motivs, so muss der Arbeitgeber ein anderes
(zulassiges) Kundigungsmotiv glaubhafter machen. Die Anfechtungsklagebgéndiesen, wenn bei
Abwéagung aller Umstande eirf@dhere Wahrscheinlichkeitdafiir spricht, dass ein anderes vom
Arbeitgeber glaubhaft gemachtes Motiv fur die Kiindigung ausschlaggebend wahe®iedMotive

gleich wahrscheinlichso ist detAnfechtungsklage stattzugeben. Das Gericht hat seine Entscheidung
dzy 6 SNJ a! 6 g6 NIdzy3 I f fSHd dje Ydfdachtoarkes éinerl KdmdiguNgSst & Sight
erforderlich, dass das gesetzwidrige Motiv den ausschlie3lichen Beweggrund darstellt; gt dassi

es fur die Kundigung auch wesentlich wabie Sanktion einer erfolgreichen Anfechtung ist die
Unwirksamkeit der Kiindigung und die Fortsetzung des Arbeitsverhéaltnisses.

1.4 Recent reforms on concerning unfair dismissal laws

Die entsprechende Nm des ArbeitsVerfassungsgesetZ€svurde zuletzt im Jahr 2010 geand@€rt

und zur Ganze neu erlassen. Es kann aber eher nicht gesagt werden, dass diese Anderungen durch die
Finanzkrise bedingt waren. Teilweise wurde nur versucht, die Normen besser zursénekt. Dartber

hinaus erfolgten auch einige inhaltliche Anderungen. So wurde die in § 105 Abs. 1 vorgeRestene

fur die Verstandigung des Betriebsrates von der Kiindigungsabsicht von finf Arbeitstagen auf eine
Wocheverlangert, wobei allerdings der Btienlauf durch Nichtarbeitstage nicht gehemmt wird. Damit
sollten aus der sehr kurzen Frist resultierende Probleme beseitigt und Streitfalle Gber die Frage, wann
ein Arbeitstag im Betrieb vorliegt, vermieden werden.

Bei der Kiindigungsanfechtung wegen Sozialwidrigkeit bei solchen Arbeitnehmern, die im Zeitpunkt
ihrer Einstellung da®0. Lebensjahriberschritten hatten, sind nach der Reform die wegen des
hoheren Lebensalters zu erwartenden Schwierigkeiten bei der Waedgiederung in den
Arbeitsprozess erst ab Vollendung des zweiten Beschéftigungsjahres zu bericksichtigen.

Die dem Arbeitnehmer fiir die Anfechtung von Kiindigungen offen stehErigevurde von einer auf

zwei Wocherverlangert Dadurch sollte die Chantdlr eine auf3ergerichtliche Einigung verbessert
und vorbeugende Klageeinbringungen vermieden werden. Auf diesem Weg sollte zu einer Entlastung
der Gerichte durch vermeidbare Prozessfuhrungen beigetragen werden. Die Frist fur die Anfechtung
durch den Betgbsrat hingegen blieb mit einer Woche unverandert.

55§ 105 Abs. 5 ArbVQuch auRerhalb des ArbVG gewéhren die Normen des Motivkiindigungsschutzes dem
Klager Beweiséichterungen,(Gleichstellungsrecht, Behindertdfinstellung).Ein wesentlicher Unterschied
zum allgemeinen Kindigungsschutzstait jedoch darin, dass die Asthtungsbefugnis ausschlie3lich dem
Arbeitnehmer (und nicht dem Betriebsrat) zukommt.

568 105 Abs 5 Satz 2 ArbVG.

S"OGH 14. 11. 1996, 8 ObA 2308/96m.

%88 105 ArbVG.

S9BGBI. | Nr. 101/2010 vom 14.12.2010.
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In einem neuen § 105 Abs. 4a ArbVG wurde bestimmt, dass die Einbringung der Anfechtungsklage
durch den Arbeithehmer binnen offener Frist auch dann als rechtzeitig gilt, wenn der Arbeitnehmer
die Klage betinem ortlichunzustandigen Gerichgingebracht hat. Dadurch sollte vermieden werden,
dass der Arbeitnehmer die Moglichkeit zur Anfechtung einer Kindigung wegen eines blo3en
Formalfehlers, der aus der Unkenntnis Uber die betriebliche Struktur resuitestiert.

2. {LISOALFf LINRPGSOOGAZ2Y FT2NJ 62NJ] SNBEQ NBL

Allgemeines

Fur alle Tatigkeiten rund um eine Wahl zum Betriebsrat, eine ehemalige Tatigkeit als Betriebsrat, fur
den Beitritt zu einer Gewerkschaft oder Tatigkeiten im Interesse einer (Gsulaft, ohne deren
Mitglied zu sein, besteht bereits ein sogenanntaligemeiner Kindigungsschutzder allen
Arbeitnehmern zusteht. Dieser Schutz greift fur alle Arten von Téatigkeiten vor, nach oder rund um
Aktivitdten im Interesse der Belegschaft einriVaus solchen Grinden gekiindigt, ist die Kiindigung
bei erfolgreicher Anfechtung unwirksath.

Das Osterreichische Recht kennt einen besonderen Schutz des aufrechten Bestands des
Arbeitsverhéltnisses  flr  verschiedeneGruppen von Arbeitnehmern Dazu zahlen
Belegschaftsvertreter undcfunktionare (sog. Betriebsrate), der besondere Bestandschutz fir
Elterrf2%2, Bestandschutz bei langer wahrender Sterbebegleitung (sog. Familienhospi?Rarkmz
Grundwehr und Zivildiene®*, fur behinderte Arbeitnenmé?, Lehrling&® (Auszubildende) und
Hausbesorgéf. Zusatzlich finden sich Regelungen Uber besonderen Bestandsschutz in (oft alteren)
Kollektiv oder Individualarbeitsvertragen. Fir die hier verfolgten Zwecke wird nur der besondere
Bestandsschutz der Belegschaftsvertratéher untersucht.

In der Folge geht es also noch um den besonderen, zusatzlichen Schutz fir die gewéhlten
Belegschaftsvertreter. Die Betriebsratsmitglieder genie3en den besonderen Schutz in erster Linie zum
Zweckder Sicherstellung der ihnen vom Gesetfagr im Interesse des Betriebsrates und dessen
Belegschaft tibertragenen Aufgab&Der Schutz besteht fiir Entlassungen und Kiindigungen.

Grundsatzlich darf ein Mitglied des Betriebsrates (bei sonstiger Rechtsunwirksamkeit) nur nach
vorheriger Zustimmung de Gerichtsgekiindigt oder entlassen werdéh.Das Gericht darf der
Kundigung oder Entlassung nur aus gesetzlich taxativ aufgefihrten Griinden zusfihidasrGericht

muss vorab zustimmen, sonst ist die Entlassung/Kindigbsplut nichtig’™® Nur bei Vorliegen
besonders schwerer Entlassungsgriinde kann die Zustimmung des Gerichts zur Kindigung auch

608 105 Abs. 3 Nr. 1 ArbVSiehe dazu oben zu 1.1.2.
61§ 120122 ArbVG.

52 Nach dem Mutterschutzgesetz und Vaterkareesetz.
63§ 15a AVRA.

64 APSG (Arbeitsplaicherungsgesetz).

85 BEinstG.

66 BAG (Berufsausbildun@esetz).

5”HbG (Hausbesorgaesetz).

68 OGH, 8.7.1992, 90bA117/92, SZ 65/101, RS0053037.
69§ 120 Abs. 1 ArbVG.

708 121 (Kiindigung) und § 122 (Entlassung) ArbVG.
"LOGH, 291.198Q 4 Ob128/79, SZ 53/67.
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nachtraglicherfolgen’? Bei eher weniger schwer wiegenden gesetzlichen Griinden hat das Gericht die
Klage auf Zustimmung zur Kiindigung oder Entlassung eines Betisetitgliedes abzuweisen, wenn

sie sich auf ein Verhalten des Betriebsratsmitgliedes stitzt, das von diesem in Austibung des Mandates
gesetzt wurde und unter Abwagung aller Umstaedéschuldbarwar (sog. Mandatsschutzklausél).

Der besondere Bestandschuitt in erster Linie fur die Mitglieder des Betriebsrats. Er beginnt mit der
Annahme der Wahl zum Betriebsrat und endet drei Monate nach dem Erldschen der Mitgliedschaft
zum Betriebsrat?

Die Zustimmungsgruinde bei Kiindigung

Vorerst kann die Zustimmung sléSerichts aubetrieblichen Griindengegeben werden, wenn die
Weiterbeschéaftigung des Betriebsratsmitgliedes ohne erheblichen Schaden nicht mdglich ist. Es
handelt sich um nachweisbare, reale und dauernde Einstellungen oder Einschrédnkungen des Betriebes
oder der Stilllegung einzelner Betriebsabteilungen. Die Grinde dafiur sind unerheblich und werden
vom Gerichtnicht nachgeprift. Allerdings wird aber die Weiterbeschéaftigungspflicht in anderen
Betriebsteilenin der Rechtsprechunsghr extensiv verstandef.

Die Rechtsprechung hat z.B. wie folgt entschieddafinahmen, die die Betriebsstillegung indizieren,

sind in der Regel die Auflésuatier Arbeitsverhaltnisse, die Zurlicklegung der Gewerbeberechtigung,
die VerauRerung der sachlichen Betriebsmittel, der Akaef der Produkte und der Verkauf der
Rohstoffe sowie der Abbruch der Beziehungen zu Kunden und Lieferanten, also die Liquidierung der
Betriebsmittel. Kann trotz Anderung von Elementen des Betriebs nach allgemeinen
betriebsverfassungsrechtlichen Grundsétzangenommen werden, dass der alte Betrieb in seinem
wesentlichen Kern fortbesteht, kann von einer Einstellung nicht gesprochen weBndieser
Bewertung ist von den Hauptelementen eines Betriebs auszugehen, also Betriebsinhaber,
Beschaftigte, Betriebsmittel, Betriebszweck, Betriebsorganisation und Standort. Eine Verdnderung
eines oder nur einzelner dieser Elemente beseitigt die Beditimtitat grundsatzlich nich&iur die

' YA(GStfdzyad SAySa adza A GOperih&uSWuids KB didBeizebssdillegunga { G I I A
verneint.s

Der zweite gesetzlicheGrund ist diedauernde Arbeitsunfahigkeit des Betriebsrates. Auf ein
Verschulden des Belegschaftsfunktionars kommt es nicht an. Auch hier haben gelindere Massnahmen
Vorrang (z.B. eine Vertragsanderung mit Tatigkeitsveranderting).

Die Arbeitsunfahigkeit muss nicht in der korperlichen oder @mst Verfassung des
Belegschaftsfunktiondrs begriindet sein, sondern kann auch in einer tatsachlichen oder rechtlichen

2§ 122 Abs. 3 ArbvG: 122 Abs 1 Z @chwere strafbare Handlungen oder solche gegen den Betriebsinhaber)

und Z 5(Téatlichkeit oder erhebliche Ehrverletzung im BetriglhVG Bis zur gerichtlichen Entscheidung ist in

diesen Féllen die Entlassursghwebend unwirksam.

738120 Abs. 1 S. 3 ArbVG.

"4 Das Gesetz erweitert den geschiitzten Personenkreis um Ersatzmitglieder des Betriebsrates und Mitglieder

von Wahlvorstdnden und Wahlwerber (8 120 Abs. 4 ArbVBifasst sind auchMitglieder des

Jugendvertrauensrates Mitglieder des Wahlvorstandes und Wahlwerber zur Wahl des Jugendvertrauensrates

aus (8 130 ArbVG)Er gilt auch furdie im Rahmen der Europaischen Betriebsverfassung tétigen

Arbeitnehmervertrete8 205 ArbVGEr gilt aich fiir Europaische Gesellschaften oder Genossenschaften (§ 251,

257 ArbVG).

758121 Nr. 1 ArbVG.

6 OGH, 4.8.2009, 9 Ob A83/08h, wbl 2009, 28&itere Rechtsprechung findet sich im fRi&htssatz
RS010604.7

778121 Nr. 2 ArbVG.
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Unmoglichkei(z.B. dauerhafter Fiihrerschelintzug eines Kraftfahrefs der Arbeitsleistung gelegen

sein. Bei einer langer dauernden kkdmeitsbedingten Arbeitsunfahigkeit ist der Zustimmungsgrund
nicht gegeben, wenn die Dauer der Krankheit begrenzt und ihr Ende absehbar ist. Es bedarf dabei der
medizinischen Prognose Uber die Mdglichkeit der Wiederherstellung der Arbeitsfahigkeit. Nur wenn
die Ursache der Dienstunfahigkeit deren Behebung nicht oder nicht in absehbarer Zeit erwarten lasst,
ist dieser Kuindigungsgrund gegeben.

Der dritte Grund ist da¥erhaltendes Betriebsrates. Voraussetzung ist, dass das Betriebsratsmitglied
die ihm auf Gund des Arbeitsverhaltnisses obliegenden Pflichtezharrlich verletzt und dem
Betriebsinhaber die Weiterbeschéaftigung aus Grunden der Arbeitsdismiphih zugemutetwerden
kann’® Es muss ein Verschulden vorliegen. Beharrlich bedeutet, dass es in éév&egst zu einer
Abmahnung kommen mus&hne Abmahnung kann Beharrlichkeit angenommen werden, wenn im
Verhalten zum Ausdruck kommt, dass eine Abmahnung zwecklos ware, oder der
Belegschaftsfunktionér gegen ein ausdriuckliches Verbot gehandeltHiathe gehtéren auch Falle
gravierender MinderleistungNach derRechtsprechungsind alle gesetzlichen oder vertraglichen
Pflichten relevant insbesondere Treuepflicht und Arbeitspflicht. Wenn abemB. zdie
Arbeitsverweigerung gerechtfertigt ist oder die Minderleistung aus der
Belegschaftsvertretungstatigkeit resultiert, kommt eine Zustimmung nicht in Betracht. Schlie3lich
muss dem Betriebsinhaber die Weiterbeschaftigung aus Grinden der Arbeitsdisziplimutbar

sein. Die Pflichtverletzung des Belegschaftsfunktiondrs muss im Betrieb bekannt geworden sein und
eine Beispielswirkung beflrchten lass@nAn die Zumutbarkeit der Weiterbeschaftigung ist ein
strenger Mal3stab anzulegen; an Belegschaftsfunktiendiirfen keine strengeren Anforderungen
gestellt werden als an andere Arbeitnehmer. Die Beweislast fir die Unzumutbarkeit der
Weiterbeschéftigung liegt beim BetriebsinhabBei der Beurteilung dieses Zustimmungsgrundes ist
die Mandatsschutzklaus@desoncre Interessenabwagung zugunsten des Betriebsraiegeachten.

Die Zustimmungsgriinde bei Entlassung

Das Gesetz zahlt funf Griinde fiir die gerichtliche Zustimmung taxafiVBeif\Vorliegen eines Grundes

ist in der Regel die Unzumutbarkeit der Weitesbbéaftigung gegeben. Wenn sich aber aus den
besonderen Umstanden des Einzelfalls ergibt, dass die Weiterbeschaftigung des
Belegschaftsfunktionérs trotz Vorliegens eines dieser Griinde zumutbar sein sollte, hat das Gericht die
Zustimmung zur Entlassung zuweigern®?

Grund eins liegt vor, wenn der Betriebsrat absichtlich den Betriebsinhaber tiber Umstande, die fiir den
Vertragsabschluss oder den Vollzug des in Aussicht genommenen Arbeitsverhéaltnisses wesentlich sind,
in Irrtum versetzt hat (sodeinstellungsBetrug). Grund zwei sind schwesgrafbare Handlungeroder
Straftaten gegen den Betriebsinhald€rGrund drei ist dieUntreue und Bestechlichkeit; Bei der
Untreue geht es nur um schwerwiegende vorsétzliche Verletzungen der Treuepflicht. Grund vier ist
der Verrat eines Geschaftsoder Betriebsgeheimnisses oder Betreibung eines dem Betrieb
abtraglichenNebengeschaftohne Einwilligung des Betriebsinhabers. Grund funf Siatichkeiten

oder erheblicheEhrverletzungergegen den Betriebsinhaber, dessen Famdiegehdrige (soweit sie

BVWGH 29. 9. 1955, 1749/54, Arb 6311; EA Salzburg 23. 10. 1978, Re 29/78, ARD 3128/14/79.

798 121 Nr. 3 ArbVG.

800GH 9.21992, 9 ObA 150/92

81 OGH 21.5.2003, 9 ObA 64/03g.

82§ 122 Abs 2 ArbVG.

83 vorsatzaten mit mehr als einjahriger Freiheitsstrafe oder Tat mit Bereicherungsvorsatzsofern die

Verfolgung von Amts wegen oder auf Antrag des Betriebsinhabers zu erfolgeDdrablosse Verdacht reicht
aber freilich nicht aus (OGH 891994, 9 ObA 101/94
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im Betrieb tatig oder anwesend sind) oder Arbeitnehmer des Betriebes, sofern durch dieses Verhalten
eine sinnvolle Zusammenarbeit zwischen Betriebsratsmitglied und Betriebsinhaber nicht mehr zu
erwarten ist (Zerruttung$rinzip).

Bewertung

Was Kritik am bestehenden System betrifft, so kann wohl vorerst gesagt werden, dass der
Bestandsschutz von Betriebsratsmitgliedern nach dsterreichischem Recht sehr weitgehend ausgebaut
ist. Von Seiten der Arbeiterkammern und der Gewerkschaft wird dies als notweratiptet. Von

Seiten der Industriellenvereinigung und der Handelskammern wird man wohl eher der Meinung sein,
dass der Schutz zu umfassend ist. Direkt geausserte Kritik scheint es aber eher nicht zu geben. In der
Arbeitspraxis werden Betriebsrate gelegdn®K | £ &8 o. SGNASo6al+FAaSNB  GAGd
konnte, dass ihre Macht und ihr Schutz vielleicht zu weit gehen. In der rechtswissenschaftlichen
Literatur beschrankt man sich eher darauf, die Normen deskriptiv zu beschreiben und wertet eher
wenige. Sehr schwerwiegende Kritik scheint es gegen das bestehende System des Schutzes eher nicht
zu geben. In der breiteren 6ffentlichen Wahrnehmung in Osterreich ist unseres Erachtens die sog.
soziale Marktwirtschaft und eine ausgepragte Sozialpartnersctaa® gerwurzelt und wird eher nicht
kritisiert sondern als gemeinsame soziale Errungenschaft betrachtet.

Uberblick Uiber esondere Rechte des Betriebsrates

Das OsterreichischeArbVG verédndert die Rechtsstellung von Betriebsratsmitgliedern gegentber
anderen Arbeitnehmen. Einerseits wegen dererhéhten Beendigungsgefahr(besonderer
Bestandsschutzpndererseitsst dafir zu sorgendass dem Betriebsratsmitglied die Ausiibung seines
Mandates zuangemessenenBedingungen maoglich istLetzteres geschiehtvor allan durch
Freistellungsansprichend ein Verbot der Beschrankung der Austibdeg Tatigkeit.

Grundsatzlich ist die Tatigkeit als Betriebsrat ein Ehrenamt, also unentgeltlich und in der Freizeit
auszuliben. Nach dem ArbVG ist defitgliedern des Betriebsrateaber die zur Erfullung ihrer
Obliegenheiten erforderliche Freizeit unter Fortzahlung des Entgeltes zu gewahren
(Freistellungsanspruckf* Erforderlich ist, dass es sich um eiBetriebsratstatigkeitfir einen
konkreten Betrieb handelt, diErforderlichkei der Wahmehmung wahrend der Arbeitszeit und eine
Interessenabwégung zwischen Vornahme der Betriebsratstatigkeit und der Erfillung der
Arbeitspflicht.

Einer Erlaubnis der Freistellung durch den Betriebsinhaber ist nicht notwendigas
Betriebsratsmitglied hat den Betriebsinhaber Uber die Inanspruchnahme der Amtsfreistellung im
Vorauszu informieren De Informationhat in groben Umrissen die Ursache und die wssichtliche
Dauer zu enthalten.

Auf Antrag des Betriebsrateist in Bdrieben mit mehr als 150 Arbeitnehmern eiBetriebsrat
vollstandig freizustellen(unter Fortzahlung des Entgeldesin Betrieben mit mehr als 700
Arbeitnehmernsind es zweund in Betrieben mit mehr als 3 000 Arbeitnehmern drei Mitglieder des
Betriebsratesund fir je weitere dreitausend Arbeitnehmer ein weiteres Mitglied des Betriebsrates
von der Arbeitsleistung freizustellép.

Jedes Mitglied des Betriebsrates hat Anspruch auf Freistellung von der Arbeitsleistung zur Teilnahme
an Schulungsund Bildungsveranstaltungetvis zum Hochstausmal von drei Wochen innerhalb einer
Funktionsperiode unter Fortzahlung des Entgeltes; in Betrieben, in denen dauernd weniger als 20

848 116 ArbVG.
858 117 ArbVG.
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Arbeithnehmer beschéftigt sind, hat jedes Mitglied des Betriebsrates Anspruch aef seiche
Freistellung gegen Entfall des Entgelt®de Dauer der Freistellung kann in Ausnahmeféllen bei
Vorliegen eines Interesses an einer besonderen Ausbildung bis zu fiinf Wochen ausgedehnverden.

Die Verwaltung des Betriebsratsfondsobliegt dem Betebsrat®” Die Eingange aus der
Betriebsratsumlag® sowie sonstige bestimmten Vermoégenschaften bilden den mit
Rechtspersonlichkeit ausgestatteten Betriebsratsforiis: Betriebsrat hat Anspruch darauf, dass die
Unkosten seiner Geschéftstatigkeit aus deBeriebsratsFonds beglichen werden. Der
Betriebsratsfonds entsteht kraft Gesetzes dadurch, dass Vermégen fir die gésetzigesehenen
Zwecke gewidmet wird. Jede Errichtung eines Betriebsratsfon@st unverzuglich schriftlich der
zustandigen Kammer filkrbeiter und Angestellte bekannt zu geb&n.

Die Organe der Arbeitnehmerschaft des Betriebes haben die Aufgabe, die wirtschaftlichen, sozialen,
gesundheitlichen und kulturellen Interessen der Arbeitnehmer im Betrieb wahrzunehmen und zu
fordern. In diesemRahmen kommen den 6sterreichischen Betriebsraten wohl vergleichsweise sehr
weitreichende Mitwirkungsrechte im Betrieb zu.Die Mitwirkungsrechte der Belegschaft in den
Bestimmungen des ArbVG Uber die Betriebsverfassung sind abschlieRend und absolut zwingend
geregelt.

Das ArbVGsieht folgende Bereiche der Mitbestimmufigvor: die Mitwirkung in sozialen
Angelegenheite?t (welche eine Mehrzahl von Arbeitnehmern betreffgn die Mitwirkung in
personellenAngelegenheite?? (Mitwirkung an personellen Einzelentscheidjen z.B. Kiindigung/on
Arbeitsverhaltnissenaber auchEinstellungvon neuen Arbeitnehmern, Versetzungenretc); und
schliesslich die sehr umfassendditwirkung in wirtschaftlichen Angelegenheitef? (also die
Mitwirkung bei der Fuhrung des Unternehmesswie in UnternehmensorgangnDie Art der
Mitwirkung ist sehr unterschiedlich stark ausgestaltet. Sie reicht von Auskunitsl
Anhorungsrechten bis hin zu echter Zustimmung und Mitgestaltung durch den Betrieldsiathe
Mitbestimmungsmoglichkeiten sinedmfassend geregelt, haben aber in der Praxis eher wenig bis keine
praktische Bedeutung erlangt. So z.B. der Einspruch gegen die WirtschaftsfliriBegrieben in
denen dauernd mehr als 200 Arbeitnehmer beschéftigt sind, kann der Betriebsrat gegen
Betriebsdnderungeroder gegen andere wirtschaftliche MalRnahmen, sofern sie wesentliche Nachteile
fur alle oder wesentliche Teile der Arbeitnehmer mit sich bringbimnen drei Tagen ab
Kenntnisnahme Einspruch beim Betriebsinhaber erheielm Weiteren Anschlussilly es eine
kompliziertes Verfahren, das aber nicht dazu fiihren wiirde, dass der Betriebseigner am Ende nicht
seine Vorstellungen durchsetzen kénnte.

8§ 118 ArbVG.

877u allemg 73, 74 ArbVG.

8 0b und in welcher Hohe (maximal 0,5% des Bruttoarbeitsentgelts) von den Arbeitnehmern des Betriebes eine
Betriebsratsumlage eingehoben wirdwird auf Antrag des Betriebsratsvon der Betriebs bzw
Gruppenversammlungeschlossen.

89§ 3 Abs BetriebsratsFondsVerordnung BRFVO).

O pasGesetkenntaucha | f £ ISYSAYS . STdza3yAaaaSa RSN . StsibdRE&BK I F i a2 NJ
93 ArbVG Der Betriebsrat har.B. nach8 89 ArbVG das Recht, die Einhaltung der die Arbeitezhdes
Betriebes betreffenden Rechtsvorschriften zu Uberwachen. Der Betriebsinhaberacst § 91 ArbVG
verpflichtet, dem Betriebsrat Uber alle Angelegenheiten, welche die wirtschaftlichen, sozialen,
gesundheitlichen oder kulturellen Interessen der Arbelimer des Betriebes beruhren, (auf Anfrage des
Betriebsrats) Auskunft zu erteilen.

%18 9497 ArbVG

%288 98107 ArbVG

938§ 108112 ArbVG

948109, 111 ArbVG.
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Sehr wichtig ist, dasdas ArbVGn bestimmten Unternehmensformefu.a. GmbH und Ageine
Mitwirkung von Abeitnehmervertretern im Aufsichtsraf® vorsieht, wodurch den Betriebsraten
direkter Einfluss auf die Willensbildung des Betriebsinhabers bzw des Unternehmenstragers
eingerdumt wird.Z.B.:In Unternehmen, die in der Rechtsform einer Aktiengesellschefihrt
werden, entsendetder Betriebsrat aus dem Kise der Betriebsratsmitglieddiir je zwei bestellte
Aufsichtsratsmitgliededer Kapitalvertretereinen Arbeitnehmervertreter in deAufsichtsrat® (sog.
drittelparitatische Vertretung deArbeitnehmer) Die Arbeitnehmervertreter im Aufsichtsrat haben
grundsatzlich dieselbe Rechtsstellung wie \destreter derAnteilseignerBestimmte Beschlisse des
Aufsichtsrates bediirfeabereiner doppelten Mehrheitgog.a ! { G A 2 y N N& Qvasibédedtet | dzad St @
dass de einfache Mehrheit nicht ausreicht, sondern dass auch die Mehrheit der Anteilseignervertreter
dem Beschlusaugestimmt haben muss.

3.  Sanctions available and application in practice

Verletzung des allgemeinen Kindigungsschutzes

Wird die Kiindigung ot angefochten, ist sie rechtswirks@iEin Arbeitnehmer kann eine Kiindigung

vor Gericht anfechteli, wenn er die Vermutung hegt, dass sie aus gesetzwidrigen Motiven
ausgesprochen wurdeallgemeiner Kindigungsschutz Gesetzwidrig waren unter anderem die
Motive, des Beitritts zu einer Gewerkschaft oder der Antritt Wahl zum Betriebsrat® Gibt das
Gericht einer Anfechtungsklage statt, so ist die Kiindigung rechithiairksam!% Dies bedeutet, dass

ein bereits beendetes Arbeitsverhaltmigckwirkendwiederauflebt. Es wére so vorzugehen, als sei das
Dienstverhaltnis nie beendet worden. Es gebihrt auch zwischenzeitiges Arbeitsentgelt. Der
Arbeitnehmer muss sich aber anrechnen lassen, was er in dieser Zeit verdient oder infolge
Unterbleibens der Dienstistung erspart hat.

Besteht Anspruch auf Kiindigungsentschadigung fur mehr als drei Monate, so ist sie fur die Uber drei
Monate hinausgehenden Zeitraume zu kurzen, und zwar um den Betrag, den sich der Arbeitnehmer
erspart hat, weil er keine Arbeitsleisturzyg erbringen hatte (z.B. Fahrtkosten). Vom Arbeitnehmer
anderweitig erzieltes Einkommen (oder absichtlich versdumtes Einkommen) ist von der zustehenden
Kindigungsentschadigung abzuziehen. Fir den Anspruch auf Kiindigungsentschadigung besteht eine
gesetzlibe Verfallsfrist. Er muss binnen sechs Monaten ab Falligkeit gerichtlich eingeklagt Weérden.

Verletzung des besonderen Schutzes
Beim besonderen Kindigungsnd Entlassungsschutz (z.B. fur Betriebsrate) ist grundsatzlich die

vorherige Zustimmung des Gedrtes zur Kundigung oder Entlassung einzuholen. Spricht der
Betriebsinhaber eine Kiindigungder Entlassung ohne eine vorherige gerichtliche Zustimmung aus,

% Das ist einVertretergremium der Eigentiimer mit umfassender Aufsichisd Kontrollfunktion tber die
Geschéftsfuhrunger GmbHozw. den Vorstander AG.

%8110 Abs. 1 ArbVG.

9 Moglich ware & Schadenersatzanspruch aufgrund der Missachtung von Kiindigungstermin&misted.

% Hingegen liegt absolutdlichtigkeit vor, wenn der Betriebsrat von der auszusprechenden Kiindigicht

vorherverstandigt wurde (betriebsverfassungsrechtliches Vorverfajet05 Abs 1 ArbVG).

% Dazu oben 1.1.2. § 105 Abs. 3 Nrlit. e ArbVGwegen seiner Bewerbung um eine Mitgliedschaft zum

Betriebsrat

1008 105 Abs 7 ArbVG.

101§ 1162d ABGB, § 34 AngG.
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ist diese schlichtweg rechtlich nicht existent. Im besonderen Bestandschutz herrscht grundsaglich d
Unwirksamkeitsprinzip'® Verweigert der Arbeitgeber die Annahme der Arbeitsleistung und stellt er

die Lohn oder Gehaltszahlungen ein, so kann der Arbeitnehmer (Betriebsrat) erfolgreich auf
Feststellung des Fortbestandes (und damit implizit auf Zahlesg.dhnesoder Gehalts) klaget?®

Der Arbeitgeber lauft also das Risiko, dass er fur langere Perioden nachtraglich Entgelt begleichen
muss. Dieser Feststellungszw. Fortsetzungsanspruch des Arbeitnehmers muss allerdieiysah

gelten gemacht werdetf*

En Arbeitnehmer, der einem besonderen Bestandschutz genieldt, muss sich aber nicht unbedingt auf
die Unwirksamkeit der rechtswidrigen Auflosung berufen, sondern er kann im Sinné\éahéechtes

auf die Geltendmachung ddmsonderen Schutzes verzichtémB. wenn er kein Interesse mehr an

der Tatigkeit in dem betreffenden Betrieb hat). Er kann sich damit auf die fur den Fall der
ungerechtfertigten Beendigung bestehendé&mrsatzanspricheébeschrdnken. Grundsatzlich wirde
dann ein Anspruch alindigungsentschdigungbestehen, und zwar bis zu dem Zeitpunkt, an dem

das Dienstverhaltnis rechtmassig aufgelost werden K&hrEine unbesehene Ubernahme der
Kindigungsentschadigung ist aber bei besonderem Bestandsschutz problematisch, weil z.B. bei einem
Betriebsrat dag&nde des besonderen Bestandschutzes nicht absehbar ist bzw. in weiter Ferne liegt. Es
stellt sich die Frage, ob ein besonders geschitzter Arbeitnenmer, der eine rechtswidrige Auflésung
seines Arbeitsverhdltnisses hinnimmt, so zu stellen ist, wie ein -b&gwnders geschitzter
Arbeitnehmer. Fir die Betriebsrate hat die Rechtsprechung entschieden, dass der besondere
Bestandschutz gemal3 § 120 ArbVG nur ermdglichen soll, die Interessen der Belegschaft zu vertreten,
ohne eine Diskriminierung durch den Arbeitgetauf Grund ihrer Tatigkeit beflrchten zu muissen.
Dieses Mandat endet aber mit der freiwilligen Aufgabe des Dienstverhaltniss@sannidht auf den
besonderen Bestandsschutin diesen Féllen stehen dem Betriebsrat nur jene Ersatzanspriiche zu, die
auch en nicht kiindigungsoder entlassungsgeschiitzten Dienstnehmern gebURten.

4.  Constitutional basis for collective representation of workers

Die Gesetzgebungskompetenz

Die Kompetenz zur Gesetzgebung und Vollziehung in Arbeitsrechtssachen liegBudi’ Eine
Ausnahme besteht fir Arbeiter und Angestellte in der l-aml Forstwirtschaft. Hier hat der Bund

102 Beim nicht besonders bestandgeschiitzten Arbeitnehmést auch eine unberechtigte Entlassung das
Dienstverhaltnis auf und zieht lediglich Schadenersatzanspriiche (Anspruch auf Kiindigungsentschadigung) nach
sich(8 29 AngG: sog. Umdeutung der unberechtigten Entlassung in eine Kiindigung).

10350 z.B. in OGKH9.04.1080, 4 Ob 128/79.

1040GH 26. 1. 2000, 9 ObA 322/9R5002823Die zeitliche Grenze ist unter Bedachtnahme larikludentes
Verhalten des Vertragspartnersu ziehen und zu beurteilen, ob das Verhalten des Arbeithnehmers als
stillschweigendes Einverstandréss mit der Beendigung bzw als Verzicht auf die Geltendmachung der
Unzulassigkeit der Beendigung aufzufassen ist. Die bloRe Nichtgeltendmachung durch langere Zeit dokumentiert
fur sich allein in der Regel noch keinen Verzicht; vielmehr missen Umstandé&drimpen, die die spéatere
Geltendmachung als unzuléssig erscheinen lassen. Der Anspruch des Arbeitgebers auf alsbaldige Klarstellung der
Interessen des Arbeitnehmers, die mit dem Zeitverlauf immer mehr abnehmen, bedingt eine
Aufgriffsobliegenheit des Arbeitihmers, sein Gestaltungsrecht und Interesse an der Aufrechterhaltung des
Arbeitsverhéltnisses ohne Verzug geltend zu machen. Zur Beurteilung dieser Unverziglichkeit ist unter
Berlcksichtigung der Umstande des Einzelfalles ein angemessener zur Erkundidejnurdysbildung objektiv
ausreichender Zeitraum heranzuziehenB. wurde ein I-inonatiges Zuwarten als zu spét angesehen.

105§ 29 AngG, § 1162b ABGB und § 84 GewO (1859).

18 OGH 26.01.1994 9 ObA 280/93, RS0051212.

197 Art. 10 Abs. 1 Z 11-8G.
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nur die Grundsatzgesetzgebung, die Ausfilhrungsgesetze und Vollziehung liegt in der Hand der
Bundeslandet?®

Das Grundrecht der Koalitionsfreilite

Die sog.Koalitionsfreiheit betrifft zwar die gewéhlten Belegschafé®ertreter nicht direkt, sie soll
dennoch hier kurz erwahnt werden, da in Osterreich wohl praktisch alle Betriebsrate Mitglieder in der
Gewerkschaft sind und eine starke Vernetzungtdigts Die Koalitionsfreiheit ist in Osterreich ein
Ausdruck der verfassungsrechtlich geschitzten, grundrechtlidhereinsfreiheit!®® Die Koalition

erfolgt auf der Grundlage des Vereinsgesetzes 2002. Geschiitzt sind insbesondere die Grindung, der
Beitritt und die typischen Tatigkeiten von Gewerkschaften zum Schutz der Interessen ihrer Mitglieder.
Aus Art. 11 EMRK wird eine Reihe von Sxiflichten zur Sicherung der Koalitionsfreiheit abgeleitet.

Alle vom Gesetzgeber oder der Exekutive gesetzten Akte miissen sich an Art. 11 AbS? &4REN

lassen. Es missen die dort genannten Zwecke gedecktsein.

Nach dem Bunde¥erfassungsgesetz (BVkann dadNotverordnungsrechtdes Bundesprasidenten
keine Massnahmen umfassen, die die Koalitionsfreiheit betreffébiese Norm begriindet sich durch
die Sensibilitat der Koalitionsfreiheit in Zeiten politscher Turbulenzen.

Zur Koalitionsfreiheit ist Gerreich auch durch den Friedensvertrag von St. Gertvaimd die
Europaische Sozialchattaverpflichtet.

Auf einfachgesetzlicher Ebene ist das sog. Koalitionsd&€saizerwahnen. Es versagt in erster Linie
Streik und Aussperrungsvereinbarungen die Wirkéait und stellt deren Durchfihrung bzw.
Erzwingung unter Strafe. Das Antiter@eset#'® verbietet sog. closeghop und uniorshop
Aktivitaten zu verbieten.

Internationale Vorgaben und individueller Schutz

DielLGAbkommenNr. 8721 und 98!8wurden in dstereichisches Recht (als einfache Bundesgesetze)
umgesetzt.

198 Art. 10 Abs1 Z 11 iVm Art. 12 Abs. 1 Z4&/8.

109 Art, 12 StaatsGrundgesetz, Art. 11 MRK (EMRK im 6sterreichischen Verfassungsrang).

10Dpje Ausiibung dieser Rechte darf keinen anderen Einschréankungen unterworfen werden als den vom Gesetz
vorgesehenen, die in einer demokratischen Gesellschaft im Interesse der nationalen und 6ffentlichen Sicherheit,
der Aufrechterhaltung der Ordnung und déerbrechensverhiitung, des Schutzes der Gesundheit und der Moral
oder des Schutzes der Rechte und Freiheiten anderer notwendig sind. Dieser Artikel verbietet nicht, dass die
Ausubung dieser Rechte durch Mitglieder der Streitkréfte, der Polizei oder das&tamaltung gesetzlichen
Einschrankungen unterworfen wird.

Nlyerfassungsgerichtshof, 23.6.1977, VfSlg. 8090.

1128 18 Abs 5 B/G.

13 Art. 372 § 3 Punkt 2 (StGBI. 1920/303).

H4Art. 5.

H15RGBI. 1870/43.

116BGBI. 1930/113.

11723.12.1950, BGBI. 1950/228. Ubereinkoen (Nr. 87) iber die Vereinigungsfreiheit und den Schutz des
Vereinigungsrechtes.

118 11.2.1952, BGBI. Nr. 20/1952. Ubereinkommen (Nr. 98¥r die Anwendung der Grundsitze des
Vereinigungsrechtes und des Rechtes zu Kollektivverhandlurigjangewisses Prgm stellt es in Osterreich

dar, dass nach Art. 4 des Abkommens Einschrankungen im Verwaltungsweg untersagt sind. Diese Norm wird
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Der individuelle Schutz von Arbeitnehmern (u.a. von Gewerkschaftsmitgliedern und/oder
Betriebsraten) erfolgt im bereits oben erlautert@nbeits-Verfassunggsesetd ArbVG)Entgegen dem
Wortlaut handelt es sich dabei ukein Verfassungsgeseim formellen oder materiellen Sinne. Der
Begriff Verfassung bezieht sich auf die Errichtung einer Dbetrieblichen Verfassung fur die
Zusammenarbeit zwischen Betriebsinhaber und Belegschaft (und ihrer VertatdieBetriebsraten).

Dort ist insb. der allgemeine Kindigung®id Entlassungsschutz bei Beitritt zu einer Gewerkschaft
(Anfechtbarkeit) bzw. der besondere Kindigungsschutz der Betriebsréte (vorherige gerichtliche
Zustimmung zur Kindigut§ geregelt.

Darliber hinaus wird gesagt, dass Entlassungen und Kundigungen aus solchen Motivaichtigh

(und damit auch ohne Anfechtung rechtlich unwirksam) waren, weil Osterreich dazu auf
internationaler Ebene verpflichtet ist (und zwar aufgrund von Art. 1 Z 2diesb. GAbkommens Nr.

98).120 Schutz ist danach insbesondere gegentiber Handlungen zu gewahren, die darauf gerichtet sind,
aSAYySYy I NDSAGYSKYSNI Tdz SyidtlraasSy 2RSNI | dzF &2y
Gewerkschaft angehort oder weil er sich aufib der Arbeitszeit oder mit Zustimmung des

I NDSAGISOSNE SNKNBYR RSNJ ! NbSAGAT SAG ISHESN)] A0KLH T

5. Role of collective work relations

Dem kollektiven Arbeitsrecht und den Interessenvertretungen kommt in Osterreich wohl
vergleichsweise gros@edeutung zu. In Osterreich gibt es seit langer Zeit ein klares Bekenntnis zu
einer stark sozial gepragten Marktwirtschaft. Der Staat nimmt diese Aufgabe aber nicht selbst und
direkt wahr. Es kommt in weitem Ausmass zur Ubertragung der Rechtssetzungsbefomg
Arbeitsleben auf Verbénde. Dies soll das marktwirtschaftliche Gleichgewicht wiederherstellen. Auf
einzelvertraglicher Ebene ware diese Grundvoraussetzung des liberalen Vertragsmodels nicht
gegeben, da der Arbeitgeber regelméassig die Vertragsbedgegueinseitig diktieren kénnte. Aus
zeitlicher Perspektive ist das kollektive Arbeitsrecht im Vordringen begriffen und verdrangt immer
mehr einzelvertragliche Gestaltung.

5.1 Institutions and legal means of diective action

Das klassische Instrument des Osterreichischen kollektiven Arbeitsrechts sklldigivvertrage!??

Dies sind Uberbetriebliche schriftliche Vereinbarungen, die zwischen kollektivvertragsfahigen
Korperschaften der Arbeitnehmer und der Arbeitgeber abgessan werden. Derzeit gibt es ca. 800
verschiedene Kollektivvertrage.

Kraft Gesetzes sind kollektivvertragsfai®@gesetzliche Interessenvertretungetier Arbeitgeber und
der Arbeitnehmer, denen unmittelbar oder mittelbar die Aufgabe zukommt, die Arbeitsgedgen
ihrer Mitglieder zu regeln und die gegnerfrei sidél.Dies sind die Kammern der Arbeitgeber

durch das 6sterreichische Vereinsgesetz verletzt, das Vereinsaufldésung im Verwaltungsweg zulésst. Die beiden
Normen sind nichvereinbar, wobei aber innerstaatlich keine Norm héherer Rang einnimmt oder sonst Vorrang
hatte. Es handelt sich um eine Vélkerrechtswidrigkeit (Marhold/Friedrich, Arbeitsrecht, 2006, S. 357).

19sjehe dazu oben 1.a. und 2.

120 Marhold/Friedrich, Arbeitsrecht2006, S. 359 (mit Verweis auf weitere wichtige Autoren des 6sterr.
Arbeitsrechts, u.a. Floretta/Spielbiichler/Strasser, AR II, 4.Aufl., S. 39)

121 Marhold/Friedrich, Arbeitsrecht, 2006, S. 343 et segs.

12288 2¢ 17 ArbVG.

1238 4 ArbVG.
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(Wirtschaftskammer und ihre TeilorganisatioA®&hund der Arbeitnehmer (Arbeiterkammer). Diese
sind durch eigenstandige Gesetze eingerichtet und sind Kdarpeiten des 6ffentlichen Rechts mit
Pflichtmitgliedschaft, Umlagenhoheit und dem Recht auf Selbstverwaltung.

Die zweite Mdglichkeit zur Erlangung der Kollektivvertragsfahigkeit isvVdréeihung durch das
Bundeseinigungsamt auf Antrag einer freiwilliggarufsvereinigung (Koalition). Voraussetzung ist,
dass zwei formelle und zwei materielle Bedingungen gegeber3ibée Zuerkennung durch Bescheid
(Verfuigung) stellt einen konstitutiven Verwaltungsakt dar.

Auf Seiten der Arbeitnenmer werden Kollektivwége in der Regel vom Osterreichischen
Gewerkschaftsbund (OGB; Kollektivvertragsfahig kraft Verleihung) und den einzelnen
Gewerkschaftett® (freiwillige Mitgliedschaft) ausverhandelt und abgeschlossen. Auf Seiten der
Arbeitgeber erfolgt der Abschluss von dafirtschaftskammer (gesetzliche Interessenvertrettfig
Pflichtmitgliedschaft). Kollektivvertrage gelten fur die Arbeitsverhaltnisse innerhalb ihres jeweiligen
Geltungsbereiches (Branche, Gebiet, Angestellte bzw. Arbeiter).

Der Kollektivvertrag wirkt audie ihm unterfallenden Arbeitsverhaltnisse unabhangig vom Willen der
betroffenen Arbeitgeber und Arbeithehmer wie ein Geséollektivvertrage gelten in der Regel
unmittelbar fUr eine ganze Wirtschaftsbranch&.Erst durch diese rechtliche Anerkennung kah

der Kollektivvertrag zu jenem wesentlichen Ordnungsfaktor entwickeln, der aus dem heutigen
Osterreichischen Arbeitsleben nicht wegzudenken Ksillektivvertrage gelten in Osterreich féle
Arbeitnehmer, auch wenn diese nicht Gewerkschaftsmitgliedesind (sogenannte

a! dzi Sy & S A &% Nash Shihditps? Jumlikatur des OGH sind die Kollektivvertragsparteien bei
ihrer Rechtsetzung an d@rundrechtegebunden.

Die Inhalte eines Kollektivvertrages werden in zwei grof3e Gruppen eingeteilt. Unterschiecdenw
Regelungen, die ausschlie3lich das Verhéaltnis der vertragsschlieRenden Parteien untereinander regeln
(schuldrechtlicher Tejl und Bestimmungen, welche die Arbeitsbedingungen der
kollektivvertragsunterworfenen Arbeitgeber und Arbeitnehmer regelorinativer Tei). Die normativ
wirksamen Bestimmungen stellen den besonderen, spezifischen Inhalt des Kollektivvertrags dar. Zur
Setzung dieser Regelungen bedarf es der vom Gesetzgeber verliehenen Regelungsmacht. Der
Gesetzgeber hat die inhaltlichen Grenzenr deollektivvertraglichen Regelungsmacht taxativ

124 Auf Arbeitgeberseitdst die Wirtschaftskammer und deren Untergliederungen eine nach fachlichen und
regionalen Gegebenheiten stark differenzierte Organisation. Es sind nicht nur die Landeskammern und die
Bundeskammer kollektivvertragsféahig, sondern auehFhchgruppen und die Fachverbéande.

125 Sje miissenl. sich nach ihren Statuten zur Aufgabe stellen, ibeitsbedingungeninnerhalb ihres
Wirkungsbereiches zu regel@; in ihrer auf Vertretung der Arbeitgebeoder der Arbeitnehmerinteressen
gerichteten Zelsetzung in einem groéReren fachlichen und raumlicthérkungsbereichatig werden;3. vermdge

der Zahl der Mitglieder und des Umfanges der Tatigkeit eine mafl3geheindehaftliche Bedeutunchaben;4.

in der Vertretung der Arbeitgebeoder der Arbeitnemerinteressen gegeniiber der anderen Seitebhéangig

sein (8 4 Abs. 2 ArbVG)

126 GpAdjp, GOD, GABMSTB, Baitolz, PRAGSE, Vida, GPF

127 Wirtschaftskammergesetz (WKG).

1223 wmm | DieBesfimmungen des Kollektivvertrages sind, soweit sie nicRatibtsbeziehungen zwischen
den Kollektivvertragsparteien regeln, innerhalb seines fachlichen, r&umlichen wund persénlichen
Geltungsbereiches unmittelbar rechtsverbindltich

12223 wMu | 0 & ®DievRedhts\irkubg¥n des Kollektivvertrages treten auchAfireitnehmer eines
kollektivvertragsangehorigen Arbeitgebers ein, die nicht kollektivvertragsangehorig sind (AuReasEgeist

nicht zulassigdass einKollektivvertrag unterschiedliche Regelungen fir Mitglieder und Nichtmitglieder der
abschlieBenden yeitnehmerkoalition trifft(Differenzierungsverbot)
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bestimmt®*° In Kollektivvertragen sind in der Regel alle wichtigen wechselseitigen Rechte und
Pflichten aus einem Arbeitsverhéaltnis geregelt. Das sind vor allem Regelungen in Bezug auf Entlohnung
(insbesondere Mindestgehalter bzw. Mindestlohne'®)), Sonderzahlungen (sog. Urlaubsnd
Weihnachtsgeld) und Arbeitszeit. Der Zweck des Kollektivvertrags ist, fur eine méglichst grof3e Anzahl
von Arbeitnehmern sowie fiir alle Branchen und Regionen, sachgerechte - Lafoh
Arbeitsbedingungen festzulegen. Als die Funktionen der Kollektivvertrage werden genannt:
ArbeitnehmerSchutz, Friedenserhaltung, Rechtsfortbildung Uber die Branchen hinweg,
Vereinheitlichung der Arbeitsbedingungen und Kartellfunki®n.

Auf der einzelbetablichen Ebene wird das Arbeitsrecht kollektiv durch Bléegriebsvereinbarung
geregelt®® Die Betriebsvereinbarung ist ein wichtiges Instrument zur Mitbestimmung der
Arbeitnehmer im einzelnen Betrieb. Das sind schriftliche Vereinbarungen zwischen dem Betriebsrat
und dem Betriebsinhaber, die z. B. Arbeitszeit, akidmliche Pramien, Entgeltér die Arbeitnehmer

oder betriebliche Disziplinarordnungen und Kontrollmassnahmen rédeliKollektiv ist die
Rechtsgestaltung hier nur auf der Arbeitnehmerseite. Der Arbeitgeber handelt individuell. Dennoch
handelt es sich um Kollektivarbeitsrecht (sogtrigbsverfassungsrecht bzw. Konzernverfassung).
Regelungen in Kollektivvertragen dirfen durch Betriebsvereinbarungen und Arbeitsvertrage nicht
verschlechtert werden.Betriebsvereinbarungen sind in jenen Angelegenheiten, in denen sie
abgeschlossen werden Uden unmittelbar rechtsverbindlich und wirken normativ.
Abschlussberechtigt ist die Gesamtheit der Arbeitnehmer des Betriebes. Diese wird durch ihre
gewadhlten Organe vertreten (je nach Zustandigkeit Betriebsrat, Betriebsausschuss, Zentralbetriebsrat,
Konzrnvertretung).

Zwischen den einzelnen Rechtsquellen besteht eine Hierarchie. Arbeitsrechtliche Gesetze,
Kollektivwvertrage und Betriebsvereinbarungen enthalten zumeist sog. einseitig zwingende
Bestimmungen. Das bedeutet, dass eine Regelung nicht durehNgirm der néchstniedrigen Stufe

zum Nachteil der Arbeitnehmer abgeandert werden kann. Nur wenn die Bestimmungen fir die
Arbeitnehmern gunstiger sind, bleiben sie bestehen und werden durch die htherrangige Norm nicht
verdrangt Gunstigkeitsprinzip.l*® Dasbedeutet zum Beispiel, dass ein Arbeitsvertrag keine fir die
Arbeitnehmer schlechteren Regelungen enthalten  kann als Gesetz, Kollektivvertrag und
Betriebsvereinbarung.

1308 2 Abs. 2 ArbV@®2) Durch Kollektivvertrage kbnnen geregelt werden: Die Rechtsbeziehungen zwischen den
Kollektivvertragsparteien; die gegenseitigen aus dem Arbeitsverhdltnis entspringenden Red#iciten der
Arbeitgeber und der Arbeitnehmer; die Anderung kollektivvertraglicher Rechtsanspriiche der aus dem
Arbeitsverhaltnis ausgeschiedenen Arbeitnehmdalinahmen im Sinne des § 97 Abs. 1 ZrdVG Art und
Umfang der Mitwirkungsbefugnisse der Aiftmehmerschaft bei Durchfihrung von MaRnahmen gemaf Z 4 und
von MalRnahmen im Sinne des § 97 Abs. 1 Z 9; gemeinsame Einrichtungen der Kollektivvertragspamttiga;
Angelegenheiten, deren Regelung durch Gesetz dem Kollektivvertrag Ubertragen wird.

131 Funktional stellt der Kollektivvertrag eine Absage an negativen Lohnwettbewerb dar: Arbeitgeber kénnen
keinen Wettbewerbsvorteil dadurch erlangen, dass sie Arbeithehmer schidutetahlerals andere Arbeitgeber

der Branche.

132 Alle Funktionen, mit Ausnahmer letzten, sind u.E. selbsterklarend. Mit Kartellfunktion ist gemeint, dass
durch den Zusammenschluss auf Arbeithehmerseite ein Preiswettbewerb (nach unten) beim Lohn unterbunden
wird.

133Die §§ 29 bis 32 ArbVeénthalten Bestimmungen Uber Begriff, Form,ilsamkeitsbeginn, Rechtswirkungen

und Geltungsdauer von Betriebsvereinbarung&torschriften tber den Inhalt finden siam II. Teiliber die
Betriebsverfassun¢gg 96, 96a und 97 ArbVG) sowie vereinzelt in anderen arbeitsrechtlichen Gesetzen

134pas ArbVGieht vor (§ 29)dass Betriebsvereinbarungen nur in jenen Angelegenheiten abgeschlossen werden
kénnen, in denen ein Gesetz oder ein Kollektivvertrag eine entsprechende Erméachtigung vorsieht.

1358 3 ArbVG.
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5.2 Collective work relations in practice

In Osterreich gibt es derzeit ca. 800 Kktilevertrage. Jahrlich verhandeln die Gewerkschaften tber
450 Kollektivvertrage. Nach Informationen der OECD zur Tarifbindung von Arbeitnehmern hat
Osterreich eine Spitzenposition im internationalen Vergleich. Fast alle dsterreichischen Arbeitnehmer
(ca. 98 99 sind durch Kollektivvertrage abgedeé. Die Bedeutung der Arbeiterkammer
(Pflichtmitgliedschaft) und Gewerkschaften (freiwillige Mitgliedschaft) kann als hoch eingestuft
werden. Auch die rechtlichen Mdglichkeiten der Mitwirkung im Betrieb durch elige®srate gehen

wohl vergleichsweise wett’

Da der Kollektivvertrag eine Vereinbarung ist, miss&mhandlungengefihrt werden, um eine
Einigung zu erreichen. Die Lohnverhandlungen werden traditionell durch die Metallergewerkschaft
eingeleitet und der Abschluss in der Metallbranche hat Beispielswirkungen fir andere Branchen. Damit
es Uberhaupt zu Verhandlungen komrstellen in der Regel die Gewerkschaften Forderungen auf und
verlangen Verhandlungen dartiber. Beide Seiten missen jedoch bereit sein zu verhandeln, andernfalls
kann kein Kollektivvertrag bzw. Anderung eines Kollektivvertrags zustande kommen. Kollektyever
werden fur gewohnlich auf bestimmte Zeit abgeschlossen. Damit ein neuer Kollektivvertrag
abgeschlossen bzw. ein bestehender abgeandert werden kann, missen die Verhandlungspartner
inhaltlich zu einer Einigung kommen. Haufig gibt es mehrere Verharstlumden, die bis zu
StreikmaRnahmen fiihren konnen. Wird keine Losung gefunden, gelten die alten Vertrage'®eiter.

B. Cw! b/ 9
1. General overview of legal protection against unfair dismissal

1.1. Substantive reasons for legitimate dismissals

Le licenciemense définit, de maniére classique, comme étant la rupture unilatérale du contrat de

OGN @FAf LI NI £fQSYLX 28SdzN¥» Lf aS RAAGAY3IdzS RQF dzil NX
i dzZA NP Y LI ¥ edyastuebspades drconstances paitieres dans lesquelles intervient

la rupturet4.

136 |m Vergleich dazu sind z. B. 62 Prdzger deutschen und 14 Prozent der Arbeitnehmerlnnen in den USA

durch Kollektivvertrdge  abgesichert. Quelle:  http://www.kollektivvertrag.at/cms/KV/KV3.2/der

kollektivvertrag/warumkollektivvertraeggStand Mai 2014).

137 Das ArbVQunterteilt fur die Mitwirkung dreiverschiedenen Sachbereichd. Mtwirkung in sozialen

Angelegenheiten (8 997 ArbVG): Angelegenheiten, die eine Mehrzahl von Arbeitnehnoeter, die gesamte

Betriebsbelegschaft, betreffen. Es handelt sich dabei um generellaBnhmen, wobei das

Mitbestimmungsinstrument die Betriebsvereinbarung &tMitwirkung in personellen Angelegenheiten (8§ 98

107 ArbVG): Mitwirkung an personellen Eieréscheidungen (B. Aufnahme von Arbeitnehmern,

Versetzungen, Beendigung von Arbeitsverhédltniss8nMitwirkung in wirtschaftlichen Angelegenheiten (88

108112 ArbVG): Mitwirkung bei der Fiihrung des Unternehmens sowie in Unternehmensord&reallem

letzterer Mitwirkungskreis fuhrt in der Praxis relativ haufig zu Konflikten zwischen Unternehmern und

Betriebsraten.

1388 13 ArbVG.

139 [ RSYA&daAz2y O2NNBaLRYyR FAYyaAX RS YIFIYyASNB Ofl aaal

140 La mise a la retraiteonstitue un exemple de rupture du contrat de travail intervenant dans des
OAND2yaGlyOSa LI NUGAOdzZ ASNBa ljdzA SYLIS OKSyid RQs (iNB



http://www.kollektivvertrag.at/cms/KV/KV_3.2/der-kollektivvertrag/warum-kollektivvertraege
http://www.kollektivvertrag.at/cms/KV/KV_3.2/der-kollektivvertrag/warum-kollektivvertraege
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Le Code du travail prévoit deux types de licenciemdstlicenciement pour motif personnekt le

licenciement pour motif économiqueUn motif est personnel quand il est inhérent & la personne du
salarié. X QAYOSNE ST dzy fAOSYOASYSyid Sad LINRy2yOS LI dz
motive le licenciement est externe au salarié et est consécutive notamment a des difficultés
économigues ou a des mutations technologiques.

I QSali f QSY2K 88 $dzNT |j Gzdz OKFAOI GA2Yy Rdz £ AOSy OAX
RQsiNB NBEO2yydz O2YYS RSLIRdzZNWdz RS Ol dzaS a SN
défautsl,

(/» U)>
g)( (/)>
w<

1.1.1. Le licenciement pour motif personnel

Le licenciement pour motfJSNRE 2 Yy St  LISdzi siGNB LINRPYy2yOS t I &dz
FlLdziaATd {A €S O2YLRNILSYSyd Said FlLdziaATz Af aQl 3a
O2YLRNISYSYy(d Rdz alfFNAS yQSad LI peut®Bttedzibtv&d&d S € ;
diverses raisonsinaptitude physique suite a une maladie et révélée par un examen médical, absences
NEBLISGSSas AyadzZFTArAalyOS LINRPTFSaairzyyStftSIxSioo

Que le licenciement soit disciplinaire ou non, le motif justifiant le licenciementrédoitir certaines
conditions pour étre considéré comme valable. 1l doit &&el (a) et sérieux(b).

a. La cause réelle

Lecaractére réer Q1 LILINB OA S 3 NENCGERSO & 8663 édsndiikyfiSs ahtlle Ndericiement et,
RQI dzi NBt 0 RIS S0 @Side ldcausdiddziténciement.

Ainsi, le motif doit étreobjectif et « doit se traduire par des manifestations extérieures susceptibles

de vérification»**2 Le licenciement ne peut pas reposer sur des arguments subjectifs tels que la
mésentente entre des employés ou la perte de confidfide Lt y S LIS daompbreinehih NJ |j dzS
LISNE2Y Yy St SYSy( A%ILIEISE0 (TS Akl af OORYVLYEAZ3E I NJ £ QS y ( 2 dzb
pas de le licenciéf.

Pour étre réelle, la cause du licenciemt doit égalemenexister et étre exact® [ QSEA &GSy 0SS R
a la base du licenciement est évidenten salarié ne peut pas étre licencié pour une fausse ré&on

9y 2dziNB3zX S Y2 xadire B leimotis dvogie dStetreQiaiherdraisdri du
fAOSYOASYSY(id [ QSYLX 288dNJ yS LISdzii LI & RSIdzA aSNJ ¢
justifications.

b. La cause sérieuse

141 G.AUZER® E.DocKESDroit du travai) 28™ éd., Paris 2013,°#68.

142 G.AUZER®: E.DockeDrot du travail 28Meéd., Paris2013mnp ® t I NJ SESYLX S RS& a2
RS fQSYLX 28S yS adzZFFAaaSyid LiCass. &d2. 25060y B-G25787dzS NI dzy S

143 Cass. soc., 29.11.1990,87-40.184.

144 Cass. soc., 13.10.1993,99-40.726.

145 tFNJ SESYLX S5 €8 FIAGT LI2dzNJ dzyS &+ f I NASSS RQsiNB vV
justice ne permet pas de demander son licenciement, Cass. soc., 29.11.18%@0184. De la méme
facon, une salariée ne peut étre ifOA SS Sy NI A&d2y RSA& LICBskIBE., A Y 2 dzNA
21.03.2000, 798-40.130.

146 G.AUZER® E.DOCKEDroit du travail 28™ éd., Paris 2013,°#47.
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La cause estérieusequand elle a utien avec le travaikt quand elleeend impossible la continuation
des rapports de travail

En principe, le motif doit étrerofessionnelY A a dzy FFAG NBtS@lFyid RS 1 @,
peut également avoir des conséquences professionnelles et constituer ainsi une cause sérieuse au sens
visé ici. Par exemple, dzy’ &l f I NAS dziAftAasS €S OFYA2y RS fQSy
constitue un motif professionnel. En revanche, si le chauffeur circule hors de son temps de travail, avec

al @2A0dz2NE LISNBR2YyYySttS: SG Sad adgy O3zl yRBQAD NS &d;
O2YLRNISYSYy(ld LISNER2YYSt LRdINNI O2yRAANB t dzy tA0
fOQOAYLIZAaA0AE A0S ROQSESNDSNI 42y YSGASNI

[} NI A&dz2y Y2G0A@0rya €S € A0Sy OASYSrgnd imposioié las G NB  (
continuation des rapports de travailLa Cour de cassatitifia précisé la portée de cette condition a
trois égards.

¢2dzi RQFO02NRZ ljdzl yd |dz Y2YSy G | dz2jdzSt Af O2y@ASyli
la cause du licenciement, il découle de lagprudence que da réalité et le sérieux du motif de

f AOSYOASYSyild &aQlFLIINBOASYG Idz 22dzNJ 2G 1 RSOA&A
f QS Y LWL AiBsiuzdd exemple, les absences prolongées ne peuvent pas constituer une cause de
sérieusade licenciement lorsque la décision de licencier est prise alors que le salarié a repris son travail.

9yadZASs ljdzt yid I dz O2y(GSydz RS I y2G4A2y RS OFdza$s
faute légérene pouvait pas suffire a constituer uneusa réelle et sérieuse’. En revanche, elle a aussi

estimé que la faute ne devait pas nécessairement étre grave pour que la qualification de cause réelle

et sérieuse soit rempli€’. La notion de faute est graduée et respecte ainsi une certaine
proportionnalité!®2 Ainsi, undaute sérieuseprovoque une rupture nécessaire du contrat de travail

YIEAa yS LISNYSG LI & RS LINARGSNIfS alflFNRARS Rdz LINBI ¢
faute graveentraine une rupture immédiate du contrdt3 8 2 NI AS RS fF LISNI Sz LR
durée du préavis et des indemnités de licenciem&nll existe aussi unfaute lourde caractérisée par

fl @2t2y0iS RS fQSYLF28S RS ydzZANB t f QSYLX 2@ SdzNJ

OYVTFAYS ljdzh yi £ f QF dzi 2 NR {ricux de kalcdud SSliceRce@ant; i rdsSat] f S C
RS f QF Nu At Sy Mo / ¢ 1jdzS OQSad | dz 2dz3AS RQI LILINBOA !
Le contrat individuel de travaiP ou une convention collectivé® ne peuvent qualifier des faits

déterminés de cause réelle et sérieuse entrainant un licenciement de maniére automatique. En
revanche, ces deux accords peuvent limiter les causes valables de licenéindeoé momenta, le

juge est lié par ces prévisiofs

147 Memento pratique Francis Lefebvre, Social 20P317140.

148 J PELISSIER ET. Alesgrands arréts du droit du travai™e éd., Paris 2008, p. 466.
149 Cass. s0c05.01.1999, A96-44.356.

150 Cass. Soc., 13.12.1967.

151 J PELISSIER ET. Ales grands arréts du droit du trayaif™ éd., Paris 2008, p. 466.
152 J PELISSIER ET. Ales gands arréts du droit du travai™ éd., Paris 2008, p. 467 et 468.
153 J PELISSIER ET. Ales grands arréts du droit du trayaif™ éd., Paris 2008, p. 467.
154 Cass. soc., 29.04.2009,0v-44.798.

155 Cass. soc., 02.03.200%,02-46.534.

156 CassSoc., 06.05.1998°196-40.951.

157 Cass. soc., 14.10.1997,97-40.033.

158 J PELISSIER ET. Ales grands arréts du droit du trayaif™ éd., Paris 2008, p. 468.
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1.1.2. Le licenciement pour motif économue

5QI LINBa fS Cofistie urRldenciendntZpbuk ndtif économiqueleclicenciement
effectué par un employeur pour un ou plusieurs motifs non inhérents a la personne du salarié résultant
d'une suppression ou transformation d'emploi ou d'undification, refusée par le salarié, d'un
élément essentiel du contrat de travail, consécutives notamment a des difficultés économiques ou a
des mutations technologiques®°.

Plusieurs élément&t 2 y i ySOSaal ANB& LJR2dzNJ ljdzr €t AFASNI dzy f AOSy
licenciement économique est prononcé pour dastifs qui ne sont pas inhérents au salariéEn

second lieu, le licenciement doit avoir lieu dans un contexte particulidoitlétre consécutif & des

difficultés économiqueNB y 02 y i NB S & LI NJ £ QSy (i NB LIeta&initiod) NJ SE S
RS f QF OGAGA (S mR&ions tochnplighfekdNtAnim®ni, hécinBation des taches) ou

Rdutres situationscomme laNB 2 NHF yA al GA2y RS f QSy ( B ebahext€ +t RS3
SO2y2YAljdzZS RAFTFAOAES yS R2A0G LI ENK &dizertci&meht R Qdzy
R2A0 sGNB I <DppsessiSrjransiofmaton ¢ Qraayidsification R Sempl6).

La cause du licenciement doit étréelle et sérieuselLecaractére réeli QF LILINBS OAS 02y F2 NI S
principes du droit commun du licenciemétit La cause essérieuse quand elle justifie un
licenciement. A cet égard, la Cour de cassationarechneS f I &aAYLX S 61 A4a4S Rdz
SYGNBLINAASSE o0ASy [jdQSilyid NBStfSY yQSalrAdG LI a
économiqué®s,

ax O«

De plus, dans un contexte de licenciement pour motif économique, deux obligations suppdéern

LIS asSyid adzNJ f ©3YISagie SAENIS dofighianize réchgsemeebdzddielle il

R2A0G GSYGSNI RS GNRAz@SNJ) dzy LI2&GS aAYAtLFANB | dzE SY
économiques. Le reclassement doit sedairun poste équivalent, rémunéré de maniere similéfre

' dz &SAY Rdz YsYS INFdlISy 2 dzdzA& NERA ¢ @S NIk cbigsignNI R2 A
RQFRI LJljldaA fORY@ AAaGS £ F2NX¥SN) £ Sa SyLfz2esa 02yO0St
nouveau poste. ces deux obligations sont toutefois desobligations de mt§iens

[ 4 OK2AE RS& SYLX2esSa lidh @2yi &dzoAN £t S&a 02y asi
b £ fAONB FLIINBOAFGAZ2Y RS OISO bdRiéeBetaNgbtprevE R S NY A
LI N fF t2Ad Lf aQlF3IAG RS ONR G ¥NEtordiR Oo &tde MBenLINE T S 3
LX I+ OS O2y@SyiAz2yySttSYSyds LI N dzy F O0O2NR O2fttSO
représentants du persarel’™® [ QSYLJX 28 SdzNJ Sad (Sydz RS fSa 02YYd

159 Art. L12333 CT.

160 Cass. soc., 10.10.2006,04-43.453.

161 Cass. soc., 15.10.200?,01-46.240.

162 Cass. s0c1,1.012006,n° 04-46.201

163 Cass. soc., 10.07.2002,00-41.491.

164 G.AUZER®: E.DockeDroit du travail 28me éd., Paris 2013,°198.
165 Cass. s0c06.07.1999, ~97-41.036

166 Art. L12334 11 CT

167 G.AUZER®: E.DockeDroit du travail 28 éd., Paris 2013,°m71-1 et 4712.
168 G.AUZER®& E.DockeDroit du travail 28 éd., Paris 2013,°m71.
169 A.MAzEAUDPDroit du travai) 2™ éd., Paris 2010,°r924.

170 Art. L12335 CT.
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demandé’™® 'y f AOSYyOASYSyild LINRPYy2yOS Sy @Aaz2fl A2y RS
NBLI N} GA2y Rdz LINB2dzZRAOS Ol dzaS LJ NJ S ceiicieneSy i RQ
sans cause réelle et séried&e

Il existe plusieurs types de licenciement pour motif économique, en fonction du nombre de salariés
O2yOSNysa LIN £S tAO0SYyOASYSyilio { A difencierSedut RS &
économique pourmotif individuel. Si les mesures de licenciement concernent plusieurs salariés, il
adQlI 3ANI licéhdeihdéniiécoRamipye collectifEnfin, le Code du travail distingue, au sein des
licenciements économiques collectifs, ceux qui concernent moinsxdgathiriés dans une période de

trente jours®de ceux qui concernent dix salariés ou plus dans un période des trenté’fours

1.1.3. Les licenciements prohibés

Outre le fait de définir un cadre strict dans lequel le licenciement est permis, le Iégislateur grancai

prévoit que certains types de&enciement sont prohibés et ce, quelles que soient les circonstances

Lt Sad FAYyaA AYOGSNRAG b € QSYLIX 2@ S dzNY5RelicehckelOSy OA S|
des employés qui ont refusé de céder a un hiceent sexuef’®ou morat’” ou encore qui ont exercé

leur droit de gréve de maniere normaléd 9y FAY X Af S&0 LINBKAOGS RS f AO¢
aurait témoigné dans une affaire de harcéleméh® dz I 3A Sy 2dzaGAOS LR dzNJ Tl
femme-homme'e.

En outre, le code du travail dispose également que cerfa@gaaciements sont en principe prohibés

a moins que des circonstances particulieres ne les permettémts licenciements pendant ou dans la

période qui suit la grossesse de la saldfféainsi que les licenciements suite a un accident ou une

maladie professionnell&’sont en principe prohibés. Ces licenciements demeurent toutefois possibles

Sy OFra RS FldziS 3INI@S RS fQSYLX28S 2dz aAiA tf QSYLJ :
RS GNY@FAf LIdzNJ dzy Y20AF SGNIF YISNI £LBf I INRPaasSaas
OYTFAYS Af O2y@ASyld RS y2GSNJ |jdzS ft QAYISNRAOGIGAZ2Y R
par les parties au contrat de travail.

n Art. 123343 CT.

172 Casssoc., 14 .01.1997 °195-44.366.
173 Art. L12338 ss CT.

174 Art. L123321 ss CT.

175 Art. L11321 CT.

176 Art. L11532 CT.

17 Art. L11522 CT.

178 Art. L11322 CT.

17 Art. L11533 CT.

180 Art. L11443 CT.

181 Art. L12269 CT.

182 Art. L12254 CT.

183 Art. L12269 et L12254 CT.

184 G.AUZER®& E.DockeDroit du travail 28 éd., Paris 2013,°m57.
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Un licenciement pronor@ Sy @A2t L+ GA2y RQdzyS G(SttS WyaraNRAOG A
réintégration du salari® et/ou par des indemnité§’.

1.2. Procedural requirements for legitimate dismissals

1.2.1. La procédure de licenciement pour motif personnel

La procédure doit respecter certaines phases.

l @ yiG RS LINRPYy2yOSNI S fAOSyOASYS yeiirg decapvdoatigh 2 & S dzNJ
a un entretien préalable et individuet®®» / SG Sy iNBGASY LISN¥YSiG RS LN
licenciement est pvisagé a son égard. La lettre de convocation peut &ngise en mains proprea

f QSYLX 28S 2dz f dauriey iedaBmahd@®Rs § S GINBNIA Sy y S LISdzi |
cing jours aprés la présentation de lalefff® [ QSYLX 28 S y $adeifetfl. LI & NBy2y

La lettre de convocation doit contenir certaines mentiodssNI A 42y 4 R Slapbs€ifilite it NS G A S
L322 dzNJ f QS YLX 2 & Dar R memiBd dul perdckriellidp, a défaut de structure de
représentation, par urconseiller choisP? ainsi quela liste dressée par le préfet des conseillers
potentiels*® [ QSYLJX 2& S LIS sali2NBS INRALSNBESS WisS a G LJ- a  dzy  ;
fl LINRPOSRAINB® [ QSYLX 28 SdzNJ LISdzi y20AFRSNI €S t A0Sy

[ QS Y Lipeut éyalelbnt étre assist® et représenté”f 2 N&B RS f QSYGNBGASY LINX
LISNB2YYS FLILINISYlFyd £ fQSYGNBLINAREAS LI dzZNNIF s (NB

l'yS FT2A4 fQSYUNBGASY LINBlItlFotS STFSOGdzotied aAr £ ¢
S £ AOSYyOASYSy llettie delicesciérhént £ & cBurrlel-ddiimenyiddner les raisons qui

ont décidé la mesure de licenciement prise contre le sd@ff@é2 dza LISAY S RQs i NB O2y il
RQSEAAGSYOS RQAagBeD Hza St RBSRASGLIBASaAaBMBE f QSYLX 28 ¢
deux jours ouvrablesz O2 YLJGSNJ RS I RFEGS LINB@dzS RS f QSy N
LINEOSRSNI £ f QSy @2Ai RS I fipasypDai daBai rRagimuipaudehyoyei S Y Sy (i
cette lettre sauf en matiere diicenciement disciplinaireEn effet, la lettre annongant un licenciement

185 Cass. soc., 28.04.1988,87-41.804.

186 Cass. soc., 30.04.2003,00-44.811.

187 G.AUZER®& E.DockeDroit du travail 28 éd., Paris 2013,°%61 ss.
188 A.MAaAzEAUDDTroit du travai] 7™ éd., Paris 2010,°r737.

189 Art. L12322 al. 2CT.

190 Art. L12322 al. 3CT.

91 Cass. soc., 28.06.200%,09-47.128.

192 Art. L12324 al. 2CT.

193 Art. L12324 al. 3 CT.

194 A.MazeaupDroit du travail 2™ éd., Paris 2010,%v37, n. 14.

195 G.AUZER®: E.DockeDroit du travail 28Me éd., Paris 2013,°m29.
196 Cass. soc., 12.03.1986,88-41.908.

197 Cass. soc., 14.06.1994,99-45.072.

198 Cass. soc., 26.03.2002,99-43.155.

199 Art. L12326, al. 2 CT.

200 Cass. soc., 29.11.1990,88-44.308.

201 Art. L12326, al. 3CT.
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RAZOALIE AYIFANB R2AG siNB Syg@g2esS$S RIya dzy RSEIFA Y
AQAf YyQSEAAGS LI a R AINRY GALIE SiSiyNSNI R yijadz dgyti RS (61 Q
licenciement notifié trop tardivement perd son caractere réel et séf&ux

1.2.2. La procédure de licenciement pour motif économique

[ I LINPOSRAz2NBE @I NAS Sy F2yO0i0Az2y neiemnent&dhomide. RQSY LI 2

a. La procédure de licenciement économique pour motif individuel

Lorsque le licenciement économique concerne un seul employéaedoit étre convoqué pour un

entretien préalablepar une lettre de convocation contenant les mémes 6 G A 2y & |j dzQSy (
licenciement pour motif personn@f® [ QSY i NBGASY yS LISdzi | d2ANI f A S
présentation de la lettré&*,

Lanotification du licenciemeny S R2A G AY G SNIISY AN |j dzQF LINB A dzy RSf |
RFGS RS fQ8SYyGNBGASY S8G RS ljdziyl § 2522 datfiatiod deif NI 6 f S &
contenir le motif de licenciemeff ainsi que la priorité de réembauckéS (i { W@ISBHé de
NBEOfIFaaSYSyid air f QS godbdploedid S StYLI RE Bl YR IZAR RSt @S v
1233n0 /¢ LINB@2AG 1jdzS f QSYLX 28SdzNJ Said GSydz RS 02Y
f QO2NRNBE RSa tA0SyOASYSyiao

5Fya S DOBNPBARVEBy (fSO2y2YAljdzSE f QSYLX 28 SdzNJ Sai
employés concernés, d&§S & dzNS & RS NB Of I a aafinvos 1eur peBnetireR @ahsRa: LI | G A
mesure du possible, de continuer a travailler dans des conditions simii&ires.

Le Code du travail prévoit différentes protections du salarié licencié pour des raisons éconaneques

contrat de sécurisation professionnéefté le congé de reclasseméti le congé de mobilitd» Lf & Ql I A
de conventions qui aménagent la transition entreQ | Y OA Sy SYLX 2A Si& € NBOKSI
/'S &az2yid RSa | O0O2NRa O2yOfdza | 8SO f QlFyOASYy SYLI
O2yAydzSyd RS LISNOS@G2AN) dzy S NBYdzy SN} A2y SiG oSy
RQdzy SvyadIrRall yROS LJdaeOK2f23AljdzSX Si0o

b. La procédure de licenciement économique collectif

La loi prévoit des dispositions particulieres en fonction du nombre de salariés menacés de
licenciement. Plus le nombre de salariés concernés augmente, plus les acteurs sociaux comme les

202 A.MAzEAUDDTroit du travai] 2™ éd., Paris 2010,°r738.
203 Art. L123311CT.

204 Art. L123311, al. 3CT.

205 Art. L123315, al. 2 et 3 CT.
206 Art. L123316, al. ler CT.
207 Art. L123316, al. 2 CT.

208 Art. R12331L CT.

209 Art. L12334 et L12324-1 CT.
210 Art. L123365 ss CT.

21 Art. L123371 ss CT.

212 Art. L123377 ss CT.
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NBLINBASYGlyidia Rdz LISNER2YYy St I f Paiés & dtghReiirClansda Sd  f
procédure.

Il existe plusieurs formes de représentation du personnel dont les délégués du personnel et le comité
ROSYGNBLINA&ASD® [ S&a RSt S3IdzSa Rdz LIS NRBE* ¢iyleScomit& 2 y (i 2 ¢
RQS vy (i NB LiNde 503alariéd? Geddeux institutions peuvent étre mises en place en présence
RQdzy Yy2YONB AYFSNRASAZNI RS &FfFNRS LIFNI dzyS 02y @Sy

i. Leslicenciements économiques collectifs concernant de 2 a 9 salatigetit
licenciement collectif»

Une procédure simplifiée est applicable aux petits licenciements colféttifs

[ QS Y LI} 2 &dnmylerRIesAréprésentants du personndl A  f QSY I NBLINKR AS SYLIX
cinquante travailleursofit S 02 YA (i S danQI8ghirdgdesINd piuSde cinquante salafiés

Il doit alors leur communiquer certaines informations notamment les raisons économiques, financieres

ou techniques du projet de licenciement, le nombre de licenciements envisagés, les catégories
professionnellesconcernées, les critéres proposés pour l'ordre des licenciements, le nombre de

alkf I NASAa SYLX 2eSa RlIya tUsilroftAraasSySyidsz ljdzQAfa a
licenciements et les mesures de nature économique envisatjées

Enoutref QSYLX 2@ SdzNJ Said (Sydz RbBtretorRpyedable teS MddéliBside a I £ I NJ
f QSY iU NBGASY S8 sdRtSes némes/qpidi delled éhondéks2piis haut en matiére de
licenciement économique pour motif individ &€l

[ QF NI A QI GTEAES0 SY TAY D&Y YU S VOIS 2 & $ de@licévidmgritss G NI G A
 dZQAf F STFSOGdzSE D

ii. Les licenciements économiques collectifs concernant 10 ou plus salarigard
licenciement collectif»

/ QSadG f2NAR RSA& 3INIyYyRa terieddy d@d &Goadey dodiauOexstild BuS G A T &
marquée.

1 dans les entreprises comprenant moins de 50 salariés
{St2y QNI N @S f[OMBHYA ¥ 28 SdzNJ RQdzyS a20ASGS O2 YLINBYy
lesdélégués du personneldeux réunionsi S LI NBSa& RQl dz YI EAYdzY mn 22 dzNA ¢
lesinformations relatives au projet de licenciement ainsi que les mesures envisagées pour limiter le
nombre de licenciement et pour reclasser le persoffiel

213 Art. L23221 CT.

214 Art. L23124 CT.

215 Art. L23124 etL23223 CT.

216 G.AUZER®: E.DockeDroit du travail 28me éd., Paris 2013,°978.
a1 Art. L12338 CT.

218 L123310al. 2CT.

219 Art. L123315 al. 2 et 3 CT.

220 Art. L123311 ss CT.

221 Art. L123331 et L1232 al. ler CT.
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[ QF NI A @6 GT eXige endiroquiS Y LIt @2 Wzl A |j dzS t  fleQ licéhiemgrtsd (0 NI (0 A
j dzQAt | STFFSOGdzS® [ QFRYAYAAUNY GFR2y OSNAFAS |jdS f
[ QF NTAOYS/[EMIRAALISYAS f QSYLI entclaeNiéRdlepoSrichad® Sy LI
employédéslax [jdzQAf SEAAGS dzy O2YAGS RQSYGNBLINAR&S 2dz
Le licenciement estotifié par lettre recommandée avec avis de réception. Elle mentionne les raisons

du licenciement et les priorités de réembauéti® [ QS Y LI 2 & S dzNJeyus salai® driant LI a £
f QOSELIANI GA2Y RQdzy RSfFA RQldz Y2Aya GNByiGS 22 dzN&
l'autorité administrativé?.

1 dans les entreprises comprenant plus de 50 salariés
{St2y f QLoNII VBE>ZS f[QMGHYoLdf 2 @ SdzNJ RQdzyS a20ASiES O2 YLINB
eO2YA(GS RXSIgus NEoidA 219K NESa RQlIdz Y2Aya wmMp 22dz2NRE D
f QSYLX 2&8SdzNJ O2yadzZ G6S S Oe2tvd licepcieRénScglediBLelban@ES + LI
RQSy (i NB LINA @rifire Sndavisufi|&s Yicdnci@ients envisagés. Lors de ces réunions, le comité
RQSY G NBLINRA &S LIS dxpert-aodptable 3 gNiSeronticdtmnidiqiéesdeyg informations
nécessaires aa missiofr>.

9y @dzS RS fI LINBYASNBE NBdzyA2y Rdz O2YAGS Rdz LIS

représentants du personnel toutes les informations utiles relatives au projet de licenciement ainsi que

leLX 'y RS al dzoS = SIRIS ARGA Gfl SiYLIE@SyaSyYot S RSa YSac

f AOSYOASYSyiGa Si LIdz2NJ t AYAUGSNI f QAFLI OG az20Alt RS
é

5864 f2NA |jdzQAf SEAAGS dzyoP2NFVAGRARDSYASBIINEXBIE 2 &
place desentretiens préalablegpour chaque employé.

Lanotification des licenciementst dzA i £ S& YsvYSa NB3IfS& ljdzS RIya S
cinquante salariés®. Elle mentionne les motifs du licenciement, la priorité de réembauche ainsi que

les mesure de reclassement interne envisageables. La notification doit étre effectuée aprés la

gt ARIFGA2Y RS fQF O0O2NR O2ft SOGAT 2dz RS fI RSOAAA

[ QSYLX 288dzNJ Sai G Sydz RQARSGT NESIAEshedt delipPobEEES + RY A Y

1.3 Burden of proof and available sanctions

1.3.1. Preuve et sanctions en matiére de licenciement pour motif personnel

222 Art. L123353 CT.

223 Art. L123342 CT.

224 Art. L123339al. 3 CT.

225 Art. L123334 CT.

226 Art. L123331 et L12332 al. 2 CT.

227 G.AUZER®&: E.DockeDroit du travail 28 éd., Paris 2013,°%89; art. L123361 CT
228 Art. L123339 V CT.

229 Art. L123346 CT.

230 Art. L123357ss CT.
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[ QSYLX 28 SdzNJ LISdzli siGNB alyOiA2yyS LIRdz2NJ @A2fl GAZ2Y
de fond.

Le Code du travail met en place une procédurecdeciliation LINS I £ 6t S t ®BlQeDiAz2y
contestations relatives au licenciement A&@Sy & RQF62NR sUONB LR2NISSa
LINHZRQK2YYSa FF3raalyid Sy dGFyd 1jdzQ2NHEHFYS RS 02y O0OaA
agissant en qualité de ju§@

Si le licenciement est prononcé pour une cause réelle et sérieuse maislation des exigences
procédurale f QSY LI 28 SdzNJ Sy O2 dzNIi = -BQTRIQOEF SO BNy f RS LI
prévuepar la loi et de verser unedemnité au salarié Cette indemnité ne peut étre supérieure a un

mois de salaire.

Cessanctionsnep@lSy i sUiNB LINPYy2yO0OSSa 1jdzQt OSNIIAySa Oz2y
applicables aux licenciements des employés aydra A Y& RS RSdzE lbwet auRQl Yy OA &
entreprises employanmoins de onze personnés® 51 ya& O0S& RSdzE drplov® A 8§ NB &
victime peut demander une indemnité couvrantpeédjudice effectivement sul¥®. Les restrictions

O2y OSNYyIyid tQFryOASYyySiGS RSa SyLiz2esa 2dz 1 GFAff
rapporte alR N2 A i RQI 3aAalloyeQBYyYRBEYG2ZY ¥ @Sy BINEEXISYy LINBI |

™\

Lapreuvedd QSEA &GSy OS Si RS t QSEL O dellicac@mertdargtee Ol dza
recherchéeparlejuge [ I OKIF NHS RS fI LINBdz@S yS NBLRaS yai

f QI NI A-Odu&odp dunravail prévaitle juge, a qui il appartient d'apprécier la régularité de la
procédure suivie et le caractére réel et sérieux des motifeqoes par lI'employeur, forme sa
conviction au vu des éléments fournis par les parties aprés avoir ordonné, au besoin, toutes les
mesures d'instruction qu'il estime utileg ® / @rBc&dure induisitoirelj dzA & Q I las)ip3irtiedj dzS
doivent fournrdes@ @ Sy 4 RS LINBdz8S | dz 2dz3S S aqQiata yS LISN
2LIAYAZ2YS S 2dAS R2AG Ff2NER YSGdNE LSnsquedelaOS f S 3
LINS dz@dS NB L2 AS adzNJ f QS YIal.2AESdzpddxe@ssémdit FSsun Houte QF NI A C
subsiste, il profite au salari¢

A< ()

Le juge doit, non seulement, rechercher la cause réelle et sérieuse, mais encore déterminer si cette
cause est vraiment la raison du licenciement.

{A 1 Ol dzaS NBSTt dS t A SYONISYERY S F I IAG2 NRISFA A TR f QS
Sy LI AOFGA2yw RS It Al NIBAY@R2RZNIIM HINR A & & propesérA 2 y & @
de réintégrerft QSYLX 28S RIFEya f QSYUNBLINRAS Sy ivadequigtt Sy I yii

/ SGGS LINRPLRAAGAZ2Y Rdz GNROGdzyFf yQSad 206t A3l G2ANB
NEFdza Sz t QSYLX 2&SdzNJ LiSiddémnigéladldalari®@etfeRtridemyiit® équivadt,S NBA S NJ
au minimum, au salaire des six dernidff2 A a4 SG aS OdzvydzZ S £ f QAYRSYYAGS
f QF NIAOCBD[ @ughf SYSyds f QSYLX 2rénBaadr ledSindémnigsi NE  O2

231 Art. L12351 CT.

232 Art. L14111 CT.

233 Art. L12355 ,al. ler, 1° CT.

234 Art. L12355al. 2CT.

235 Art. L12355 al.3CT.

236 G.AUZER® E.DockiEDroit du travai) 28 éd., Paris 2013,°#51.
237 Art. L12353 al. ler CT.

238 Art.L12353 al. 2 CT.
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chomage versées par les caisses de chonféyeLe remboursement ne peut excéder six mois
ROAYRSYYAGSO®

LesNBAGNROGAZYya O2yOSNY I yi aSiannedvddewaisPuicontednar® dza G A F 7
les entreprises qui embauchent moins de onze personnssnt applicable¥® et les personnes

f AOSyOASSa yS LISd@@Syi RSY!I yRadtk dffeivemed subig¢e@SYY A i S
NBAGNROGAZ2Y A yS aQl LILX Alj dESNRIA (LI RQI1adAa A & pda@S | RiS\ 2fy
t QSYGNBGRSY LINBFflof$

1.3.2. Preuve et sanctions en matiére de licenciement pour motif @conomique

Les régles en matiére de chaiBeS f I LINBS dzdSTX RSONARGSA | dz LI NI INIJ LJ
12351 CT, sont également applicables en cas de licenciement pour motif économique. . Toutefois, la
f2A LINBG2A0 1jdzSZ RlIya S O RNB RQdzgdeflap©@gu@Ai SY Sy
RS O2yOAt Al GA2YS f QStduklestéctnund) &A1 F 2 TARIZNINA & dz @zHZS
Rdz LISNE2yySftfa SiG ljda az2yid ysSOSaalANBa t FQF LILINBC
[ SGGS 20t A3 (téfddsypas A licanOgnierEsyeednoin@udzs pour motif individtiel

Lessanctionsen cas de défaut de cause réelle et sérieuse sont les mémes que celles encourues pour
le licenciement pour motifs personnété

Lessanctionsguant aux manquements aux conditions de procédure dans le licenciement collectif sont
diverses. Le Code du travail prévoit ainsi des sanctions pénales, des indemnités a la charge de
fQSYLX 28SdzNE fF ydzZ t A0S Rdz f Aa@SyOASYSy(d FAyair |d

{A £S ftAOSYOASYSy(d Said y20AFAS I @Fyld 1jdzS t QF RYAY
RS tQSYLX2A 2dz FE2NB jdzS I OGFtARFGA2Y 2dz f QK2 Y
annulée le licenciement seranul’*®. De méme, siel licenciement est intervenu alors quée

licenciement est également nul

Lorsque le juge déclare un licenciement nul, il peut ordonneéilatégration du salarié. Si cette
NBAYGSANIGA2Yy S&i AYLR&&aAO0E ST LI NHzSESYLNSYLISYe DI
souhaite pas, le juge peut alors ordonner uimglemnité équivalant au moins a douze mois de

salaire®.

Le juge peut également octroyer au salarié deemnitésa A f QSYLX 2@ SdzNJ yS NBa LIS
exigences de procédure. Ainsi,Zzgl f QI NIVAHO /S¢ 3 MH@PY LI 2 & SdzNJ |j dzA vy !
LINE OSRdzNBE& RS O2yadzZ Gl A2y RSa NBLING A Prfjidice/ 1 & Rdz
subipar le salari@® 5SS f I YsYS Fle2ys>s fQSYLX 2&SdzNJddj dzA QA 2
LI 8SNJ dzyS AYRSYYAGS RQldz Y2Aya RSidEempl@dsamyaS & ¢

239 Art. L12354 CT.

240 Art. 12355 al ler, 2° CT.

241 Art. L12355 al. 3 CT.

242 Art. L12359 CT.

243 Cass. soc., 10.10.2000,99-40.040.

244 Art. L12353 CT.

245 Art. L123510 CT; GAUZER®& E.DockgDroit du travail 28Me éd., Paris 2013,°r508.
246 Art. L123511 CT.

247 Art. 123512 CT.

248 Art. L123513 CT.
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Y2AYy&d RS RSdzE Fya RQIFIYyOASYyySiS 2dz LI NISYyIlyid t
yS LSdzwSyid RSYlFYRSNJ C)Sa A ¥ R Semyiigatios aoresporidant af S NI e
LINSG2dzRA OS #dzQAf & 2y (i &dzo A

Dessanctionspénales 2 y i S3Ff SYSy il LINBGdzZSad [ QS veshedtdeS dzNJ |j dz
la consultation des représentants du persorfffel RS YI yIljdzSYSyida FdzE RSt Aa
licenciemen®®2 dz RS RS¥I dzi RS y 2 {ATFABenicdurwiearhende 8d-3d%0 2 NR& G S
euros par salarié licencié

1.4 Recent reforms on concerning unfair dismissal laws

[ S € SAAAEFGSdzZNI FNIF yeel A& yQlF LI & LINAa RS YSadaNBa
financiere.

Les entreprises qui rencontrent des difficultés consécutives a la crise financiére et qui doivent licencier
du personnel doivent appliquee$ dispositions relatives aux licenciements pour motif économique.

2. {LISOALE LINRPGSOGAZ2Y F2NJ 62N] SNARQ NBL

9y CNIyOSs I LINRPGSOGA2Y RSa AyiSNkda RSlas (NI I J
syndicats professionnelsqui RSTSY RSy G tSa AyidSNkiGa RS& GNI O Af
0OSYSFAOASY(H |dzaaAz Sy F2yO0GAz2y RS f SdzNJ AYLR NI y(
sein de cette entreprise par le biais de délégués syndicaux. De plus, le droit Sraseare une
représentation élue des salariesdz 8 SAYy RS f QSY i NBLINR &S

[ QSyaSyYyoft S F
O2y N8B RSa SddzZNBa RAAONARYAYlF(G2ANBA LJNJ\déSa LJI-I\
NBLINBASYGlryda RS OGN @FAffSdzNBSE YIAaA Idzaa)\

2y
j dzQdzy S LINPGSOGAZ2Y LI NIGAOdzZ ASNBS Sy Ol a RS ééy

OSa NBLINBaSyidlyda RSa (N} gFAff SdaN
dz

< w

2.1. Interdiction de discrimination

Le code du travail interdit toucomportement discrimih 1 2 ANBE t f QS 3 loNtRlesRSa alt
activités syndicalesu qui exercent normalement leur droit de gréu& I NI A O1 ST disposeo H

lj dzCaucun salarié ne peut étre sanctionné, licencié ou faire I'objet d'une mesure disatiine,

directe ou ind NB O (nGaméXyY& Sy YI GA 8 NB RBeSnedfpydime@ssdmedt Quy o6 X 0 :
de distribution d'actions, de formation, de reclassement, d'affectation, de qualification, de
classification, de promotion professionnelle, de mutation ou de renouvellemembntrat en raison

notamment de« sesactivités syndicalesou mutualistes». De plus,« aucun salarié ne peut étre

sanctionné, licencié ou faire I'objet d'uftelle] mesure discriminatoire en raison tlexercice normal

249 Art. L123514 CT.
250 Art. L12382 CT.
251 Art. 12383 CT.
252 Art. 12384 CT.
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du droit de gréve»®>3ni «pour avoir témoigné des agissemerjtiiscriminatoires susmentionnésh
pour les avoir relatés®*

De méme,f QI NI A 6 {CS prdvoit @ Avinterdit & I'employeur de prendre en considération
l'appartenance a un syndicat ou l'exercice d'une activité saidipour arréter ses décisions en

matiere notamment de recrutement, de conduite et de répartition du travail, de formation
professionnelle, d'avancement, de rémunération et d'octroi d'avantages sociaux, de mesures de
discipline et de rupture du contrat deavail.» Cet article commande en outre de prendre des mesures
O2yONB (GSa LI2dzNJ LISNXY¥SGGNS t QSESNDAOS &tnfa&@d A F RS
RSGUSNXY¥AYyS tSa&a YSadNBa t YSUUNB Sy dzdzo WdereLI2 dzNJ
syndicale et pour prendre en compte I'expérience acquise, dans le cadre de l'exercice de mandats, par

les représentants du personnel désignés ou élus dans leur évolution professionnelle».

g
0

22. LYGSNRAOGAZ2Y RQSyY (NI gépnsentadiZiesS NOA OS RS &
travailleurs

Le code du travailnterdit aussiti 2 dziS YS&adz2NE RS ylI GdzZNE t Sy idaN» @S
représentant des travailleurs.

Ainsi, le code du travail prévoit qieQ Sy i NI @S t f QS E SetloondgditftiveR Qdzy RERB A
LISYlFtd [ QSYLX 288dzNJ Sydi NI} @S t QSESNDOAOS RQdzy RNZ
RSaAdylGAz2y RS& RSt S3IdzSa aeyRAOFdzZEZ t fQStSOGA2
O2YAGS RQSYUGUNBLINARAS AYaARG{ARNGYS SHLE OKE FHRO R 0S5 LI
ces organes de représentatié®t.] QA Y TNI Ol A2y LISdzi siGNB O2YYAasS | dz
institutions représentatives (élections, désignation), dans le traitement des salariés exercant ces

fonctionsSG y2u0l YYSyd Sy OFla RS tA0SYyOASYSylG 2dz Sy
2dzNR & LINHZRSY OS O2yadlyiSsy fQStSYSyld AyaSyidAazyySt
G2t 2y 0FANBT Sa NIrAaz2ya RQFIANI NBadlyd AYyRATFSNE

Enoutre, le codRdz G NI @F At RAALRAS f AHEWIE Ajd&ukNI RBSE (1 LING/T( SN
syndicales sur les salaires de ses employés et de les payer en lieu et place-cigmatgiomme il lui

Sal AYOGSNRAG RQSYLX 28 SNJ dzy 2l eSS O 2 vidj &F F¥2 &SYNR & QU
syndicale. Q I NIi A B{CE préciserguees réglesainsi que celle, susmentionnée, qui interdit toute
discrimination (art. 2145 CTa 2y i RQ2 NRNX LJdzo f A O S it ddnoeSieuia dzi S @
paiement dedommages et intéréts.

De méme, en ce quiconcerfiel NBLINBASYy Gl GA2y Sf dzS RS Zfaidel S A€
porteroudetenterdd 2 NIISNJ | G GSAYyGS t I O2)adiibreldégigiatioyy Rdz O
desdélégués du personfouR Sa YSYOoNBa Rdz O2araxér§ce Rguieydé RBSLINA a S =
fonctionsSa G O2y a (A ( dziphrFduRengriSoniesrd duir anlsillyine antende de730

euros?s®

2.3. Protection spéciale en cas de licenciement

253 Art. 11322 CT.

254 Art. L11323 CT.

255 Art.L2146m / ¢ O RNER A (0 teegrigeR artOLU23161 RT (d&éguéesus personngdrt. L2328
M /¢ 0602YAGS arkR 283Kl (NdmitdNde Irdupe) art. L2346l (groupe spécial de
YySIA20Al GA2YyYT O2YAGS RQSY (I NBLINR &S ;afd2RB2BT§rgupe2 dz LINE O
spécial de négociation ou comité de la société européenne).

256 Art. L23161 et 23281 CT.
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Les salariés assumant destivités de représentation eb travailleurs dz aSAy RS € QSyi
0 SY ST A O Npdtgciion Buppieyichtaireface aux licenciements. Cette protection couvre tant les

salariés qui exercent des activités syndicales que ceux qui représentent le pef@ddnef Q Sy G NB LINJR 3
son seinEn effet, le l1égislateur a ainsi voulu protéger ces personnes des éventuelles représailles mises

en place par leur employeur. Les dispositions protectrices sont prévues au Livre 1V de la deuxiéme
partie du Code du travail.

QI NJ A O4 8u Joderdw tnavail énonce uriste des salariésbénéficiant des mesures de

protection accordées en cas de licenciement. Cet articlelesseeprésentants élus (délégué syndical,

RSf S3dzS Rdz LISNER2YYSt> YSYONBS Rdz O2YAGS RQSYUGNBL
institutions particuliéres (corté d'hygiene, de sécurité et des conditions de travail, membre du conseil
d'administration d'une mutuelle, membre du conseil ou administrateur d'une caisse de sécurité
a20AFf S NBLNBaSyidlyd RSa al f) dshcoacilleRlehsalariédzy S OK I
LINBaSyida t2Na RS fQSYGNBGASY LINBIFflFofSzZ»tSa atlfl

257 [ QI NJi-@CT disppsesmme suit: \Bénéficie de la protection contre le licenciement prévue par le
présent chapitre, y compris lors d'une procédure de sauvegarde, de redressement ou de liquidation judiciaire,
le salarié investi de I'un des mandats suivants :

1° Délégué syndical ;

2° Délégé du personnel ;

3° Membre élu du comité d'entreprise ;

4° Représentant syndical au comité d'entreprise ;

5° Membre du groupe spécial de négociation et membre du comité d'entreprise européen ;

6° Membre du groupe spécial de négociation et représentantomité de la société européenne ;

6° bis Membre du groupe spécial de négociation et représentant au comité de la société coopérative
européenne ;

6° ter Membre du groupe spécial de négociation et représentant au comité de la société issue danla fusio
transfrontaliére ;

7° Représentant du personnel au comité d'hygiéne, de sécurité et des conditions de travalil ;

8° Représentant du personnel d'une entreprise extérieure, désigné au comité d'hygiéne, de sécurité et des
conditions de travail d'un étabBement comprenant au moins une installation classée figurant sur la liste
prévue au IV de l'article. 5158 du code de I'environnement ou mentionnée a l'artitle2112 du code minier;

9° Membre d'une commission paritaire d'hygiéne, de sécurité et des conditions de travail en agriculture prévue
alarticle L. 7177 du code rural et de la péche maritime ;

10° Salarié mandaté, dans les condiigamrévues a l'article. 223224, dans les entngrises dépourvues de
délégué syndical ;

11° Représentant des salariés mentionri&gicle L. 6624 du code de commerce lors d'uedressement ou
d'une liquidation judiciaire ;

12° Représentant des salariés au conseil d'administration ou de surveillance des entreprises du secteur public,
des sociétés anonymes et des sociétés en commandite par actions ;

13° Membre du conseil ou adnigtrateur d'une caisse de sécurité sociale mentiontiérdicle L. 23111 du

code de la sécurité sociale

14° Membre du conseil d'administration d'une mutuelle, union ou fédération mentiontedticle L. 11424 du
code de la mutualité ;

15° Représentant des salariés dans une chambre d'agriculture, mentidtam8cde L. 5151 du code rural et

de la péche maritime ;

16° Conseiller du salarié inscrit sur une liste dressée par l'autorité adrathistet chargé d'assister les salariés
convoqués par leur employeur en vue d'un licenciement ;

17° Conseiller prud’homme.


http://legifrance.gouv.fr/affichCodeArticle.do;jsessionid=CA90E3A4268AB6C4455A9F113D88E849.tpdjo11v_3?cidTexte=LEGITEXT000006074220&idArticle=LEGIARTI000006834304&dateTexte=&categorieLien=cid
http://legifrance.gouv.fr/affichCodeArticle.do;jsessionid=CA90E3A4268AB6C4455A9F113D88E849.tpdjo11v_3?cidTexte=LEGITEXT000023501962&idArticle=LEGIARTI000023505387&dateTexte=&categorieLien=cid
http://legifrance.gouv.fr/affichCodeArticle.do;jsessionid=CA90E3A4268AB6C4455A9F113D88E849.tpdjo11v_3?cidTexte=LEGITEXT000006071367&idArticle=LEGIARTI000006585165&dateTexte=&categorieLien=cid
http://legifrance.gouv.fr/affichCodeArticle.do;jsessionid=CA90E3A4268AB6C4455A9F113D88E849.tpdjo11v_3?cidTexte=LEGITEXT000006072050&idArticle=LEGIARTI000006901712&dateTexte=&categorieLien=cid
http://legifrance.gouv.fr/affichCodeArticle.do;jsessionid=CA90E3A4268AB6C4455A9F113D88E849.tpdjo11v_3?cidTexte=LEGITEXT000005634379&idArticle=LEGIARTI000006239624&dateTexte=&categorieLien=cid
http://legifrance.gouv.fr/affichCodeArticle.do;jsessionid=CA90E3A4268AB6C4455A9F113D88E849.tpdjo11v_3?cidTexte=LEGITEXT000006073189&idArticle=LEGIARTI000006741867&dateTexte=&categorieLien=cid
http://legifrance.gouv.fr/affichCodeArticle.do;jsessionid=CA90E3A4268AB6C4455A9F113D88E849.tpdjo11v_3?cidTexte=LEGITEXT000006074067&idArticle=LEGIARTI000006792145&dateTexte=&categorieLien=cid
http://legifrance.gouv.fr/affichCodeArticle.do;jsessionid=CA90E3A4268AB6C4455A9F113D88E849.tpdjo11v_3?cidTexte=LEGITEXT000006071367&idArticle=LEGIARTI000006584215&dateTexte=&categorieLien=cid

a7

Le Code du travail prévoit des régimes particuliers en fonction des différentes fonctions occupées par
les représentants du personnel susmentfo 4 ® ¢ 2dzi ST2Aa> tt 26 SttS aql
de licenciement des salariés protégés doit &uenulée aux régles ordinairede licenciemertt®,

5Fya (2dza tSa OFLa 2G dzy alfl NAS SESNDS danitS T2y Ol
demanderf QI dzi2NAal GA2y t f QAYyaALISOG S #Navait die pdNdiIrdl At F
procéder au licenciement.'essence de la procédure ainsi imposée a I'employeur, qui se voit donc

privé du droit de rompre librement le contrat de travail leliaux salariés bénéficiant de la protection,

est de permettre a l'autorité publique de s'assurer de I'absence de détournement de pouvoHa-C'est

dire de I'absence de tout lien entre la mesure de gestion décidée par I'employeur et I'exercice normal

des fanctions représentative$®

[ QF dzi 2 NR &l GA2Y R2A0G siGNB RSYFYRSS |jdzSttSa I dzS
licenciement®*®9f f S R2A0 FAyaA siGNB 2060GSydzS FdzaaiA oASyYy
du salarié®?que pour faute lourde commise pendant une gréeElle doit méme étre demandée en

cas de licenciement économigiié

[ 2NBIjdzS S tAOSYyOASYSyil O2yOSNYyS dzy alflFNAS YSY
f QSYGNBLINAAEASSES O02YYS ddyy RSSIYDHINBS RRldz A3SYNEIZSY yYRXI S y2(idXE
NBLINBaASY(dlyld aeyRAOIfX fQSYLX 28SdzNJ Said (GSydzx Sy
préalablement a cell©A > RS O2yadzZ GSN) €S O2YAGS RQSY (i NBLINR
représentanidu personnel] S 02 YA (i S 2RID $ Y\ WNEBHdNGS& Spies\asiok auditionné

le représentant visé par la mesure de licenciem®&nt

[ RSYIFYRS RQldzi2zaNAal A2y R2A0G sOiNB | RNBaa
avec avis deéception a laquelle est jointe, le cas échéant, le pré@&S ND | £ R Q259 Pans 02
OS RSNYASNI OFaz fQldziaNRalF(GA2Y R2AG siOMNB RSYL )
[ QSYLX 288dzNJ 840 (Sydz RQAYRA Ij dzSlidEhcieingfittest envisad®s (i (i NB

.

sS
R dz

[ QAYaLISOGSdzNJ LINPOSRS Ff2NAR t dzyS SylijdzsiS Si4 Sy
f QSYGNBGASY RIEya S odzi y2G4FYYSyld RS OSNATFASNI |jc
le mandat détenu par le &ié concern®. Il rend une décision motivé® dans un délai de quinze

22dz2NE 2dz RS KdzZA i 22 dzNBd Ry 3R SICS a0\28y Rdiay S/ 2YOMEFSA SLS
SG t fQ2NAIYAalLGA2Y &A8YRAOFES R2yQdzA f NERINBSYSRY (f

258 G.AUZER® E.DockeDroit du travail 28™e éd., Paris 2013,°1075; A.MAzeaupDroit du travai) 72me
éd., Paris 2010,°r298.

259 Art. R24211 CT.

260 L. PécauRivolier, H. Rose ,Y. Struillou, Représentants du personnel (Statut protecteur), Rép. Droit du
travail, Dalloz, juin 2013 (derniére mise a jour:janvier 2014), n° 348.

261 G.AUZER®: E.DockeDroit du travail 28™meéd., Paris 2013,1073.

262 Cass. crim., 02.08.1951.

263 Cass. soc., 04.05.1994,99-40.738,

264 G.AUZER®: E.DockeDroit du travail 28™meéd., Paris 2013,1073.

265 Art. R24219 CT.

266 Art. R242110 al. 2 et 4 CT.

267 Art. R242110al. 3CT.

268 Art. R242110al. 4CT.

269 Art. RR242411 CT.

270 Art. R242112 al. 1er CT.

271 Art. R24217 et R242111 al. 2 CT.
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syndical® [ RSOA&AZY RS f QAYALISOGSdNNI Rdz N} OFAf LISc
Ministre chargé du travé®LJdzA & R Qdzy NB &2 dz2NE O2y (i Sy i A SdzE

[ QL dzi2NRA Al GA2Y R2AG s iNBt RSHI ¢z2R&SEReE Haslonktisris H8S O G S dzN
représentationmais également pendantun LJA RS G SYLJ & dzA dadlaigedela FAY F
protection est variable selon les postes et peut dépendre de la durée pendant laquelle le salarié a
exercé son mandat. Ainsi, amcien délégué syndical est protégé pendant douze mois suivant la fin de

a2y YIYyRIG £ O2yRAGAZY RQl @2 A NP @n@ééandsiu porSonrdel2 & 1S L
GAGdzE F ANB 2dz &adzlJLJ Sy Gz S&aid LINE #SEnsncidnicandidaai & | LIN
dzy LJ2aidS RS NBLINBaSyidlyd Fdz O2yaSAt RQIRYAYyAAadND
suivant le dépdt des candidaturés

Le Iégislateur a également entendu protéger le salarié dansitiegtions particulieres2 G f Q& Y LI 2
alya SESNOSNI RS F2yOiAz2ya NBLNBaSydGlGaAoSazr | L
y2ilYYSyd €S OFra f2NRAldQdzy SYLi2eS | RSYlIYyRS f
LISNB2YYy St 2dz SyO2NBE  2NRAIdQAfyadoSEQSN2NIZS SO ERY
f Q2NBHIFIYyAalGA2y RS&a St SOGA2y&a Rdz O2YAGS RQSy i NBLN
RS I tSGGNB RSYI yRI y & De@anld fgcanile stakup pfote®ebiriest St SOl
octroyé au salarié convalgS t dzy SYOUNBGASY LINBIFflFoftS RS tAOSy
O2yylAaalyOS RS ftQAYYAYySyOS RS I OF yRARI (dzNB ¢t
5Fya 0Sa Ol & LI NI A OdzetieSWitistie cdméteyft en d8<0dé SedaidoRtdz (G NI @
tenusRQSEI YAYSNE RIya £S5 OFRNB RS fI LINRBOSRIINB RQl
a un rapport avec le mandat sollicité ou antérieurement exercé par ces salariés.

Encasd& | dziS 3INI S RS {/@RGLIRMZ SO NI G peuit prodedzed anke (i |j dzS
mesure demise & pied immédiatee £ QS I NR RICelsh eaNmBoxiSyeletl ng Vaut que
2dzaljdzQt fI RSOA&AA2Yy RS fQLYALISO0SdzZNI Rdz GNI OF Af @
f QA y a LIS Ol SqeMdntBRIAZAGINI K3 kNS & Rl ya S OFa RSLSII YAas
f QAYAaLISOGSdzNI Rdz G NI @I Af = 2 dz 2% @fus¥ le jeanaiemeds, ladniseh a A (I 3
a pied est alorannuléeainsi que ses effet®.

Si le licenciement est prononc8y f QF 6aSy O0OS RS f QI,delligenFerdadntiest2 y | R
nuPEe [ & GNI OF Aff SdNI LISdzli | £ 2NE RSYFYRSNI 41 NBAYI
demander une indemnisation fondée surle s a4 LISOG X LI NJ £ QSY L)X 2@ SdzNE R

ar2 Art. R242112 CT.

2r3 Art. R24221 CT.

274 A.MAZEAUDDroit du travai] 72Meéd., Paris 2010,r807.
215 Art. L24113 CT.

216 Art. L24115 CT.

an Art. L241117 CT.

218 Art. L24119 CT.

21 Art. L24113,1.24114, L24117, L241110, L241122 CT.
280 Art. L24211, L24213, L24215 CT.

281 Art. L24211 CT.

282 Art. R242114 CT.

283 Art. L2421, L24213, L24215 CT.

284 Cass. s0c03.06.1948.
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protégeant les représentants des salariés ainsi que des domsnepintéréts couvrant le préjudice
effectivement sulsf®.

(A £8 tAO0SYOASYSyd Sai LNRy2yOS | LINE d QBSVILY ¢ @St il
demander sa réintégration dans son empibiou, de maniere alternative, une indemnisation
compensg (i f QSy (A S NFPRIdoitlddida@ierBairéngratioizaldns un délai de deux mois

apreés la notification de la décision.

Encasdé NI YAaFSNIZIRDEYREBBLINRESRQlI dzi2NR &l A2y R2A0 s
avant le transfert. Lauite de la procédure est similaire a celle prévue en matiére de licenciéfent
La protection des représentants des salariéorcerne pas seulement les licenciementsis elle

Said S SaytRsinddek deRelsatiotes rapports de travail comme, paxemple, la rupture de
contrats de durée déterminé&’s f QA y ( S NNroiivéllenént @ude niisSion yie tyavail

temporairé®ainsi que le transfert partiel d'entreprise ou d'établissent®® / 2 YYS 0OQSaid € S
les licenciements,ilesff SOS&aal ANB RQ20GSYAN) f QL dzi2a2NR&alF A2y RS
3.  Sanctions available and application in practice

I 2YYS LINBIFtlF ot SYSyld AYRAILdzSTI f 2 NA |j sz S OSy OAS

RS f QI dzii 2 N& a | fexravgilledr poet Heyhandel dintbégkadoS>dz & SA Y R S f QSyi
5S YFIYASNB FfOGSNYFGABSY aQAf Sy &az2dzKlIAGS LI a NBA
I £S RNRAG RQSEAISNI t S :()lantiBerds i mécdessanck geRd stafk (1 S& &
de salarié protégé, une Y RSYY A (GS RQdzy Y2yl yQA S I dzNE A @ treR NS NISAIS
son éviction et la fin de la période de protectigrii) lesindemnités de rupturecompensatrices de

préavis et de licenciementtdiii) uneA Y RSYYAGS NBLI NI yd f QAYyGSAINI A
caractére illicite du licenciemel® F dz Y2Aya S3IFES £ fQAYRSYYAGS RS
At FNRAS R2yl0 €S tAOSYOASYSyYy( AyiSNDG SAASiIEa®YSa G dzQ
indemnité correspondant au moins au salaire des six derniers mois (art.-B12Bh

Mais le Code du travail prévoit encore desctions pénalegsontre les employeurs qui ne respectent

pas les prescriptions |égales en matiérelidenciement de salariés protégés. Les articles L2431

L2437m / ¢ LINB@2ASY(d | Ayar 1jdzS f QSYLX 2&8SdzNJ [jdzA yS N
dz t AOSYOASYSYy(d RQdzy alftFINAS LINRGSIASET SyO02dzNIi  dz
euros. Les salariés protégés visés par ces dispositions sestdélégués syndicaux, les délégués du
personnel, les membres du comité d'entreprise ou représentants syndical au comité d'entreprise, les
membres du groupe spécial de négociation, du comitétdsprise européen, du comité de la société
européenne, du comité de la société coopérative européenne ou du comité de la société issue de la
fusion transfrontaliére, les salariés membre du conseil d'administration ou de surveillance d'une
entreprise, lexonseillers du salarié et enfin les conseillers prud’homme.

285 A.MAZEAUDDroit du travai] 72Meéd., Paris 2010,817.

286 Art. L24221 CT.

287 G.AUZER®: E.DockeDroit du travai) 28™e éd., Paris 2013,°r1084.
288 Art. R242117 CT.

289 Art. L24121 & L24123 CT.

290 Art. L24131 CT.

291 Art. L24141 CT.
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[ QF NB4BEDf $ € & H / ¢ LINB@2Ad 1ljdzS t+ NBOARADS Iyé 1
RUIFRYAYAAUNFrGA2Y 2dz RS adz2NBSAt I yOS RUdehént Sy (i NBL
SGi cnnn Sdz2N2& RQFYSYRSO®

Onrelevequdesd | YOUA2Y LISYlFfS aQl LJIJX AljdzS Sy OFa RS YI ylJ
aSdzZ SYSy il RI ya erici@nen® masNdyalerRetttdnys celuR@ dzy (1 Wartigla F S NI
d'entreprise ou d'établissement.

BFFAYS Af O2y@ASyid RS NI LILISEtSNI ljdzS f QAY TN QGAz2Yy
RSaAdylrdAzy RS& NBLINBaSyllyda RS& GNI gl Aff SdNA
F2yoOluAazya Sad LdzyAS RQdzy/ anteNdeler3z5a eSS BhSas de réidivzy’ |y
f QOSYLINR A2y ySYSyd LISdzi siGNB LR2NIS t RSdzZE |ya Sia f

4.  Constitutional basis for collective representation of workers

La liberté syndicale est affirmée dans le Préambule de la Constituti@@4i Ce texte fait partie du

bloc de constitutionnalité grace au renvoi effectué par le Préambule de la Constitution de 1958. Il
acquiert ainsi une valeur constitutionnét& [ QF NI AOf S ¢ Rdz LINBIl YodzZ S R
prévoit ainsi que « Tout omme peut défendre ses droits et ses intéréts par l'action syndicale et

adhérer au syndicat de son cheix

[ fAOSNIS RQIFRKSNBNJ £ dzy aeyRAOIG Sad :
ratifiés parlaFrancR2 Yy i £ QF NI ASY SA iyt ERBENB LISEEFY® RSa RNBAGA

u
delaConventonty T RS f QhoLd¢d S t QFNIAOES p RS 1 [/ KI N
5. Role of collective work relations

5.1 Institutions and legal means of diective action

Il existe deux types deprésentants @s enployésau seinR Qdzy' S S yleés Népaddsin8icaux
(A) et les représentants du personnel (B).

Lesdélégués syndicaureprésententles intéréts des salariéR ya OSNIiF Ay Sa o N} yOKS
ne représentent pas les salasiéndividuellement mais plutot les intéréts de cetixdans les rapports

@GSO tQSYLX 28SdaN® [ SdzNJ N €S YIF2SdzNJ Sad RS LI NI
fQFILI AaSYSyld RS&a O2y¥tAada &a20Al dzEo

En revanche, leseprésentants du personnetont élus par tous les salariés sans autre considération
j dzS f QI LJLJ NI Sy ILy O & @k @frd@SiRipNgus pedsaniiie des travailleurs.

5.1.1. Les délégués syndicaux

a. Fonction

[ S4 RSt S3dzSa adyRAOIdzE az2yXz2yRS&Ee WEBALDNGIEAS ylidzyd &A R
Ceuxci sont désignés par leurs organisation syndicale au sein des entreprises. Pour cela, les entreprises
ainsi que les syndicats concernés doivent remplir certains critéres.

292 CConstit., 16 juillet 1971°71-44, Libertéd'association
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Les syndicats doiverdatisfaire a cett A Yy a
f Bad NBljdAazr R2yaG OSNII

titre,f QF NI A-DCTSY 2 yi@ 8 H
concernée

«1° Le respect des valeurs républicaines ;

2° L'indépendance

3° La transparence financiere ;

4° Une ancienneté minimale de deux ans dans le champ professionnel et géographique couvrant le
niveau de négociation. Cette ancienneté s'apprécie a compter de la date de dépbt Iégal des statuts ;

5° L'audience [électale ¢ cette condition fait référence a un seuil minimal de suffrages remportés
f2NB RS&a StSOGA2ya RSa GAGdA I ANBa RS Yl yRFG RS
02y OSNYysSS Si & RQlIdziNBa yADSI dzES8

6° L'influence, prioritairement cargérisée par l'activité et I'expérience

7° Les effectifs d'adhérents et les cotisation$®

8§ NB
§N

U ¢
QX

5S L dAaX Sy OS ljdzA O2yOSNYyS f QSYyGNBLINRA&S | dz aSA
RQSESNDSNI f-&daNSKigeque ofllddi émpleiei all moins cinquante salariégourlj dzQ dzy
délégué syndicgluisse y étre désigné

Des tempéramentsexistent toutefois.En premier lieu, il est possible de prévoir des clauses plus

Tl @2 NI 60-&d86 un(psS getit nombre de salés, grace & une convention ou un accord
collecti®@ 9y &SO2yR tASdzx RlIya fSa SyiNBLINARAaSa SYLX 2
6 CT prévoit que chaque syndicat représentatif peut proposer un délégué du personnel qui assumera

la tAche de dlégué syndical.e représentant cumule alors les deux fonctions de représentation dans

dzy YsYS y2Y&NBE RQKSdzZNBa

[ 2NBIjdzS f QSYGINBLINAAS O2YLINBYR LJ dzaASdzNBR SiGl o0f A &:
desRSt S3dzSa R Qdpiskchadyr REGYEY §a  Sa SYyiNBLINA&SE RQl dz
les syndicats peuvent désigner dadlégués supplémentairesDans les trés grandes entreprises de

plus de deux mille salariés, il est possible de prévoidé&gués syndicaux centrad¥.

ledstf SIdzS a@dyRAOIT yQSaid LI a-mé&icdLenonb@ deRiSlégaésy' S LI |
syndicaw@t NAS Sy F2y OlAz2y Rdz y 2 ¥0AB poReSleskonditiondugri R I y &
'dz &1t FNAS adzaO0SLIIAGES RQsAdNB KRRIYOYSNR OENSK Sa [Fi21yN
concernéé®® 58S LJ dzaimft Q¢ NRADEIBE § Hipdz® QS YhufaBs@aBoirR2 A G |
dzy S | yOASYSWi Sl RQALy Yy R2A0 LI a FP2AN SGS AyidSNR
ses drdts civiques. En outre, la loi prend en compte les résultats électoraux. Les salariés désignés
délégués syndicaux doivent avoir recueilli « au moins tl@®suffrages exprimés au premier tour des

derniéres élections au comité d'entreprise ou de la déli@gatinique du personnel ou des délégués

293 Art. 21421 CT

294 Art. L214110al. 1eCT.

295 Art. L21436 al. 2CT.

296 Art. L21433 CT.

297 Art. L21435 CT.

298 F.FAVENNEGIERY& P-Y.VERKINDTDroit du travail 2 éd., Paris 2009,°r62.

299 [ QF NB2B4E2{CHprévoit : «1° De 50 a 999 salariés : 1 délégué ; 2° De 1 000 a 1 999 salariés : 2
délégués ; 3° De 2 000 a 3 999 salariés : 3 délégués ; 4° De 4 000 a 9 999 salariés : 4 délégués ; 5° Au
dela de 9 999 sati@s : 5 délégués.

300 B. TEYss|®roit du travailc relations socialess® éd., Paris 2012,°r898 et 899.

301 Ce délai est diminué a 4 mae cas de création d'entreprise ou d'ouverture d'établissement (@143
111 CT).
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du personnel, quel que soit le nombre de votant&d { A | dzOdzy OIF yRARF G y QI NB
syndicat peut désigner un candidat ayant obtenu un score plus’fétit { QA f y Qe | LI} a R
syndicat peutésigner un de ses adhéreffts

[ QSYLX 28 SdzNE f QAYyalLISOGSdzNI Rdz GNIF @At SiG t£Sa alfl
syndical®.

b. Mission et moyens a disposition

Le code du travail se borne a indiquer que les délégués syndicaus sont désignés par leur syndicat pour
f S NBLINBaSYy(dSNI I dzLINB-ACTR&onip&iehoeditléiegus sianlicad dddélo® [ H MmN o
généraleet recouvreessentiellementa négociatio et la représentation.

Safonction deeprésentationSi RS RSTSyaS RS&a aeéyRAldzSa SiG RS ¢
a celle des délégués élus, mais porte sur un domaine plus vaste. Le délégué syndical assure ainsi la
RSTFSyaS RSa AyGSNsia O2ftSOGATaAa RSaamatioh buNRk Sa x
revendication] S OKI YLI RQlF Qi A2y RS Ofcuid)@lkiies, Ggarisatiddu I G A @S
NI @I A f &c. LORYINGEZXKdz( SdzNJ LINA @A f SIAS Rdz OKST RQSy (N
OKIFljdzS | yySSs (d&it ed&gsrianédgotiaionsuNEs Isiblived & la durée du travail.
OYFAYZ S8 RSt S3IdzS &aeyRAOFIt SESNDS | dzaadar fSa RNER)
de conflit, le délégué syndical est trés actif avant et pendant une gréve aimsors de la reprise du

travail.

l'dz GAGNBE RS& Y2eSya RQIOGAZ2Y Fodk IR AUIBINBS {558 yORBRIALL
F2yOlAz2zya ljdA fdza Sad ltft2dzSx tF FIOdA GS RS aql
librementdyy & f QSYUNBLINRAS LISYRIyd fSad KSdzZNB& RS RSt S
possibilité de prendre les contacts nécessaires avec les salariés, et enfin, la faculté de quitter

fQSGlroftAaasSYSyid LISYRPY(i tSa KSdzZNBa RS RSt S3AFGAzyY

Afin de mener lar fonction de représentation, les délégués syndicaux bénéficient de certaines
prérogatives et ils ont notamment la possibilité@e | 6 &d8 kguii N de travafl’, dese déplacer

f AONBYSyil K2N&E *Fidc. Rs béreficienRé&\outrsl i QMNG RAST s pRu Ki8sdzNS
activités®, en ce sens quies heures consaced t t QI O doft BghlSmedt EyilRdrd@s parS

f QSYLI 28 SdzNJ

5.1.2. Les représentants du personnel

Les délégués du personnel exercent, quant a eux, une mission plus proche thds intdividuels des
salariés.

Il existeLX dza A SdzNBE T 2 NM&Ia refréQehthitiBrl-dgha las-edtre®isés employant moins
de cinquante salariés, cewx sont représentés par un ou plusieutslégués du personneldans les
entreprises généralaent plus importantes, la représentation du personnel est opérée paroumité

802 Art. L21433 al. ler CT.
303 Art. L21433 al. 2 CT.
304 Art. L21433 al.2 CT.

305 Art. L21437 CT.

306 Art. 214320 CT.

307 Art. L214320 al. 1ler CT.
308 Art. L214320al. 2CT.
309 Art. L214317 CT.
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R QS y (i NIBdxibdtd dussies formesRQ2 NHI YA &l A2y RS I NBLINBaSyi
spécifiques a certains domainesmmef S 02 YA (S RQKe& 3 A éndiichs de Bavall S O dzNX (i

5Fya f1 LNS&SYyidS SidzRST y2dza SEFYAYSNRya f1 0O2YL
RQSYUGNBLINRASET ljdzA Sad fQ2NHIFIYS RS NBLINBaSydal iz
importantes et qui, en outre, éient des fonctions généralement dans tous les domaines. Aasi, |

O2YA0S RQSYGUNBLINAAS Sail oceupantaSynimuih dinuanteRalayfid. t Sa Sy
5Fya t£Sa SyYyGdNBLINRAaSa | ddoutefo@possibls de PrgvBily i QMNEB DS2 yj di
O2YA0S RQSYUGUNBLINARAS LI NJ dzyS O¥YW@SyidAzy 2dz dzy I OC

a. Composition
[ S O02YAGS RQSofganisBtibiNdparte d&ehant ladpgrSonnalité juridique, réunissant
autour duUOKS ¥ RQSyY (iaB ISNJORS ALINGE RQBY I NBLINA A Ss dzyS RSt S
une représentation syndicale .

i. La délégation élue du personnel

Lles membreRdz O2 YA (S rép@ESeptanNG IsiaNés Sont élus. Les articles 1-23%6 CT

prévoient lesdisposh A2y a NBf I GABS& | dzE St SOGA2ya Sids £ t QSt
a2yt Sfdza LI NI f£Sa alftlNASAE RS f QSyWTRBLDIANIEA QR $zND
15 CT dispose«[s]ont électeursles salariés des deux sexes agéseize ans révolus, ayant travaillé

trois mois au moins dans l'entreprise et n'ayant fait I'objet d'aucune interdiction, déchéance ou
incapacité relative a leurs droits civiqugsP [ Sa4 O2yRAGA2ya RQSt AIWoOALANS
ss CT. Sly f QI NJIL3 Of «$s]oift éligibles a I'exception des conjoint, partenaire lié par un

LI OGS OA@GAf RS a2f ARFNAGST 02y OdzoAyX | aOSyRlIyidax
I'employeur, les électeurs agés de-thinit ans révolu%t travaillant dans I'entreprise depuis un an au

moins».

Les représentants du personnel sont élus parmiagieges électorau}t’. La loi définit les catégories

de profession qui forment un collége. Deux colléges sont expressément préasisuvriers eles

employés forment le premier et les ingénieurs, chefs de service, techniciens, agents de maitrise et
FaaAYAfSa F2N¥Syld S aSO2yR® !y GNRAAASYS O2ff §:
chefs de service et cadres administratifs, de caroiaux ou techniques assimilés est égal a vay.
Dessuppléantssont également élus en nombre égal a celui des délégués du peréBnnel

il. La représentation syndicale

Dans les entreprises de moins de trois cents salariés, la représentation syndicatel@ssée par le

délégué syndicdl’® " f QAYOSNESZ RlIya tSa SyaNBLINRaSa RS |
par unreprésentant syndical désigné par chaque syndicat représent&tiDans ce dernier cas, il peut
aQF3IANI a2A0 ROdzA 2ROt R8s/ J iSO f F NAS NBYLX A &
comité.

310 Art. L23221 CT.

st Art. L23223 CT.

s12 Art. L23241 et L23242 CT.
313 Art. L232424 CT.

314 Art. L232411 ss CT.

315 Art. L23241 al. 2CT.

316 Art. L214322 CT.

317 Art. L23242 CT.



b.MissionSi Y2eéSya RQlFIOGA2Y A
[ § O02YAUS RQSYGNBLINAAS SESNDS RSa&a |GONROdziA2Yya

culturelles.

Encequiconcernesesii  NA o dziA2ya SO2y2YAljdzSas f QAYISNBSy (A
d'assurer une expression collective des salariés permettant la prise en compte permanente de leurs
intéréts dans les décisions relatives a la gestion et a I'évolution économifdimamciére de

I'entreprise, a l'organisation du travail, a la formation professionnelle et aux techniques de production.

L f I SaaSyaASttSYSyd dzyS YAdaizy RQAYF2NNIGAZ2Y
examine, a la demande de I'emptayr, toute proposition de nature a améliorer les conditions de

travail, d'emploi et de formation professionnelle des salariés, leurs conditions de vie dans l'entreprise

ainsi que les conditions dans lesquelles ils bénéficient de certaines garanties ivadlect
O2YLX SYSyidlANBad Lf LI NGAOALIS |dzE O2yasSita RQlIR
voix consultativeé'®,

Le code du travail prévoit qu&l O2 YA (i S R QBngultéNaB infindiéaus unélarge série de

guestions économiques en ceropris« sur les gquestions intéressant l'organisation, la gestion et la

marche générale de l'entreprise et, notamment, sur les mesures de nature a affecter le volume ou la
structure des effectifs, la durée du travail, les conditions d'emploi, de travadeeformation
professionnelle®®® > f S 02 YA laBsicBreuliéen NahidraNik lEehciethantiéconomique

oudansR QI dzii NBE & R2 Y okmAtdi profleSsibrinelldj eld&ppreritissaj® les procédures

de sauvegarde ou de redressement judiei®’, ou encorela politigue de recherche et de
RSOSt2LIISYSyYy G YSWSISTAF NJ dz2 Sty & NB padeiwcer R i6ed gai NS LINK
YAdaAz2zy> f QSYLX antdellelertains dosynents R@amineiriles documents
comptable$?® les docunents communiqués aux assemblées généfdtesl encore le bilan soci&?.

51 ya t QSESNDADSORGA (&S 4R GISWAKNSSHLINA & S LIS dzii %t A NB | L
des experts en nouvelles technologteés

I Ot0dS RS aSa FidGNRodziAzya Sy YIFIGASNBE SO2y2YAlc
attributions relatives ades activités sociales et culturell&s. Les activités concernées sontaute

activité non obligatoire Iégalement, quels que soient saahdination, la date de sa création et son

Y2RS RS TFAYylIyOSYSyiGzr SESNODSS LINAYyOALltSYSyld I dz
RAAONAYAYLIGA2YS Sy @dzS RQIYSEA2NBNI fSa O2yRAGAZ2Y
I dz & S A yeprReé53°%f QS vy (1 NJ

l dzE FAy&a RS t QSESNDAO
f 2NEJ dzd f QSy (i NBLINK &S
inférieur (art. L232814 CT). Enoutré, S O 2

S RS 4Sa FddGNRodziAzyazs S
O2YLIIS Fdz Y2Aya wmpn &l f 1 NR
§ Rdz GNI QI Af LINBOG2AG |jdS ¢

318 Art. L232362 CT.

319 Art. L23236 CT.

320 Art. L232333 ss CT.

321 Art. 232344 ss CT.

822 Art. L232312 al. 1er CT.
823 Art. L23238 CT.

824 Art. L232363CT.

325 Art. L232368 ss CT.

326 Art. L232535 ss CT.

827 Art. L232538 CT.

328 Art. L232383 CT.

829 Cass., Soc., 13 nov. 1975, Bull. civ., V., n°533; Grands arréts du droit du travail, 2008, n°146.
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O2YAUGS dzy €201t FYSyYylr3as Sa €S Yl G$NJ\§f ysé Saal )\N
RS F2yO0lA2yySYSyild RQdzy Yz2yidlyd | yysztetaRtSJIe N> F
LISNXYSGGNB Fdz O2YAGS RQSYGNBLINAAS RS RA&LIZ&ASN RS
que celles consistant a gérer les activités sociales. La Cour de Cassation considére en effet que la
subvention de fonctionnement doit servir a sasner les dépenses du comité dans le cadre du
fonctionnement du comité et de ses missions économigities.

5.2 Collective work relations in practice

[ S YAYAAa0G8NBE Rdz 4N @GFAf RS fQSYLX2A S Rdz R7\I f 2
en France. 5 SLJdzA & dzy' S |j dzAfySl | AlYdBE RRS y¥ SWRAOI f Aal GA2Y
autour de 8% des travailleursEnS F¥F S G = | f 2 NA%dpsizal&i¢s étaient ajarﬁliquesm v2

L2 dzND Sy | 3 Sécryiteelpouffakteindre H%aed 208. En 2003s5ur8% de salariés syndiqués,

7,5% sont des femmes et 9% sont des honmifes

da SRR

Sur la période 2002005, € taux de syndicalisation est plus important dans la fonction publique et les
entreprises publiques que dans les entreprises prite$outefoisla plus forte syndicalisan du

publicda QSELJ AljdzS Sy LI NIGAS LI NDOS jdzS tS& SilotraasSy
qui implique une plus forte présence des syndicats que dans les établissements de petite taille.

Dans le scteur privé, toujours sur la période 20@D05, les travailleurs syndiqués sont
majoritairement des professions intermédiaires et des ouvriers. Toutefois, cela ne signifie pas
nécessairement que ce sont dans ces deux catégories de travailleurs quditalésation est la plus
T2NISP® 9y STFFSGZ Rlya S aSOGSdzNI LINA@Ss: 0QSaid RI
proportion de syndiqués. Enfin, toujounsrda période 2002005, parmi les salariés dont le dipldme

le plus élevé st undiplome universitaire, 12% déclaraient adhérer a un syndi¢at

Par ailleurs, @ 20042005, les établissementslu secteur priveayant le plus de délégués syndicaex

trouvent dans lesecteurs des activités financiéres et immobiliéres (63%] Q A VieR42%0)it N

f QS R d&Dla Saitéagfion socialg49%)>%

En ce qui concerne la participation a des gréves, les statistiques publiées par le Mausienail, de

f QSYLX 2A S FRd2 yRIA | S (2 AdzBRsdim@dFFWAdi enljnu@nmigclare en 2005

avoir participé aine gréve sur son lieude travaildz O2 dzZNE RS DatsHeypybl® Sesafpu@® dzf S S @
sont plus nombreux qudans le privé a se mobiliser collectivement le lieu de travail que ce soit

parmi les cadres, legrofessions intermédiaires oles ouvriers, un salarié sur quatd&clare avoir

participé auned NB @S | dz O2 dzNE darRsSe secrpuplss8 S O2 dzZ S S

330 Cass. Soc., 27 mars 2012, R1DB25.

331 aAyAaidsNB Rdz G4NI @ Af 32 :Rip:/ttagaibefripoi.golv.fifeiudeRedhe®ied 2 3 dzS
statistiguesde,76/statistiques,78/relationgprofessionnelles,85/organisations
syndicales,240/presenesyndicaleet,1960.html

332 aAyYAalis§NBE Rdz (NI @I Af X fatp/fra@e8-¥ngioididuv.fBINIG/iRId200R.401 f 2 3 dzS
44.2.pdf p. 1 (consulté le 16.05.2014).

333 aAyAais§NBE Rdz (NI @I Af X falp/fra®e8-¥ngioididuv.fBINIG/RRId200R.04 f 2 3 dzS
16.1-2.pdf, p.2 (consulté le 16.05.2014).

334 aAyAaids§NB Rdz GN¥ @I Af 3= fhlp:/ra@a8 -¥nhgfoizphiv. frBNIG/pRI@OORGE | £ 2 3 dzS
16.1-2.pdf, p.6 (consulté le 16.05.2014).

335 aAyAaids§NB Rdz G4NI @ Af X :Rip/tia@ibefriploi.golv.iBNIG/pftyndpodf f 2 3 dzS
(consulté le 16.02014).

336 aAyAailsNB Rdz GNI @I Af T :Rif:/tia@ibefriploi.golv. fiBNIG/pfyndpdf 2 3 dzS
(consulté le 16.05.2014).



http://travail-emploi.gouv.fr/etudes-recherches-statistiques-de,76/statistiques,78/relations-professionnelles,85/organisations-syndicales,240/presence-syndicale-et,1960.html
http://travail-emploi.gouv.fr/etudes-recherches-statistiques-de,76/statistiques,78/relations-professionnelles,85/organisations-syndicales,240/presence-syndicale-et,1960.html
http://travail-emploi.gouv.fr/etudes-recherches-statistiques-de,76/statistiques,78/relations-professionnelles,85/organisations-syndicales,240/presence-syndicale-et,1960.html
http://travail-emploi.gouv.fr/IMG/pdf/2004.10-44.2.pdf
http://travail-emploi.gouv.fr/IMG/pdf/2004.10-44.2.pdf
http://travail-emploi.gouv.fr/IMG/pdf/2008.04-16.1-2.pdf
http://travail-emploi.gouv.fr/IMG/pdf/2008.04-16.1-2.pdf
http://travail-emploi.gouv.fr/IMG/pdf/2008.04-16.1-2.pdf
http://travail-emploi.gouv.fr/IMG/pdf/2008.04-16.1-2.pdf
http://travail-emploi.gouv.fr/IMG/pdf/synd4.pdf
http://travail-emploi.gouv.fr/IMG/pdf/synd4.pdf
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Malgré la faible proportion de travailleurs syndiqués; CNJ y OS y QSaid Llalariést S LI & ¢
sont le moins en contact avec les syndicats, bien au contraire : la part de salariés travaillant dans une
entreprise ou une administration dans laquelle un syndasitprésent est tres importante. Ainsi, en

2005, 56 % des salariés déclargntzQodeglusieurs syndicats sont présents dans leur entreprise ou

leur administration. De pluda couverture des conventions collectives négociées entre les syndicats
RQdzyS LI NI SiG tSa SYLX 2@SdzNA RQI dzii NB Edphdiazs Sai
5ANBOGA2Y RS tQlIYyAYlFGA2Y RS {1 NBE OKIS doivertire RSa
conventionnelle globale a fortement progressé entre 1997 et 2004, le taux de couverture passant de

93,7 % a 97,7 % des salariés du secteuncurrentiel non agricole, a la suite de la signature de

nouvelles conventions et accords. Cette méme étude souligne gueekjues vides conventionnels

demeurent dans des activités aux effectifs salariés peu nombreux, comme par exemple les associations
intermédiaires»®¥”. Le syndicalisme francais est doncaui® y RA OF f AaYS | SO LISdz R
largement représentésur le terrain des entreprises et des administrations.

Enfin, on releve quezdzNJ £ Q1 y’Y$S HANNI MH MAn RODIAAISNARSEY I LWONRE
RQFdzi 2 NRA&F A2y RS tAOSYOASYSYy(ds LIPENI Y2GAF SO2y2

337 5ANBOGAZ2Y RS f QF y Ad¥détudes of deR Satistiquesc LB @HWENBD K S =

conventionnelle et les conventions collectives de branche dans le secteur concurrentiel non agricole

disponible sur

http://travail -emploi.gouv.fr/IMG/pdf/Dossiernol_CouvertureConventionnelle _2004.pdf

(derniére consultation le 16.05.2014).

338 aAyYAaius8§NE Rdz GNI @I Af T falp/ra@e8-¥ngioididuv.fBINIG/RIW200R.A71 f 2 3 dzS
28.1-2-2.pdf, p. 1 (consulté le 16.05.2014).



http://travail-emploi.gouv.fr/IMG/pdf/Dossierno1_CouvertureConventionnelle_2004.pdf
http://travail-emploi.gouv.fr/IMG/pdf/2006.07-28.1-2-2.pdf
http://travail-emploi.gouv.fr/IMG/pdf/2006.07-28.1-2-2.pdf
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1.  General overview of legal protection against unfair dismissal

Within the scope of application of the German Protection against Disnisgat is possible to dismiss

an employee on grounds of personal capability, on grounds of conduct or for operational reasons. It is
AYLERNIFYyG G2 y26S GKFG RAavYAaAaalrta FNB y2 alyoidas
protect her/himself from future infringements by the worker. Hence, a negative forecast is necessary.

Especially when making workers redundant for operational reasons, the employer is not free to choose
which worker she/he wants to dismiss. Instead, she/he has to take irtousit certain social criteria
such as age and duration of employment.

In order to be legitimate, the dismissal has to be in written form and a notice period for routine
dismissals or a preclusive period for extraordinary dismissals has to be respeatitibnatly, the
employer has to consult the works coun&ktriebsraj before giving someone notice, if such a council
exists in the respective company.

In case the worker takes legal action against the dismissal, she/he bears the burden of proof for the
main constituting facts. Still, it is up to the employer to prove the preconditions for the dismissal and
especially for the fact that she/he respected the relevant social criteria when choosing whom to let go.

1.1. Substantive reasons for legitimate cisissals

According to German law, routinely dismissing an employee after at least six months of consecutive
employment is only legitimate if the dismissal is socially justifitdnder certain preconditions, it is
socially justified to dismiss a person on grounds of personal capability, on grounds of conduct or to
make the person redundant for operational reaséffsyet, even in these cases is a routine dismissal
socially unjustifd, if, generally speaking! the employee could work in another position of the
company or public authority/?

The three possible reasons for dismissal are set out in more detail below under paragraph$.1.3.1.

In order to do justice to small businessand their respective needs, these rules do not apply to
companies with up to tett* employees®* This exception is due to the fact that small businesses are

339 § 1 para. 1 Protection against Dismissal Act (Kiindigungsschutzgesetz, KSchG).
340 § 1 para. 2 s. Protection against Dismissal Agtiindigungsschutzgesetz, KSchG).
341 The dismissal is only theillegitimate for reasons of social injusticé the works council (private

company) or the employee representation (public authority) objects to the dismissal on this ground, §
1 para. 2 s. Nos. 1, 2 Protection against Dismissal Act (Kiindigungsschutzgesetz, KSchG).

342 8§ 1 para.2 s. 2 Nos. 1, 2 Protection against Dismissal Act (Kiundigungsschutzgesetz, KSchG); von
HoyningerHuene/LinckKiindigungsschutzgesetz: Kommenti4" edn., Munich 200, § 1, paras214
f.; Oetker, in: MulleiGloge/Preis/Schmidt (eds.Erfurter Kommentar zum Arbeitsreght4" edn.,

Munich 2014, 8 1 KschG, paga5.

343 Trainees are not included in this numb@&he rules about socially unjustified dismissals do notyatip
businesses with up to five employees; if up to ten employees are working at the company, the rules do
not apply to those employees, who started working there after 31.12.2003 -tiPagt workers are
counted as 0.5 if they work up to 20 hours per weekl as 0.75 if they work up to 30 hours per week.

344 § 23 para. 1, ss. 2, 8Protection against Dismissal Act (Kiindigungsschutzgesetz, KSchG).
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often in a more delicate financial situation than larger companies and that in a small teammoiteis
important to have a healthy team spift®
Furthermore, these protective regulations in favour of employees do not apply to executivé'staff.

Applicable to both small and larger busineséeis the possibility of extraordinary dismissal. It is
possible to dismiss a worker without complying with a notice period for a compelling reason, if the
employer cannot reasonably be expected to continue the contract until the end of the notice period.
All circumstances of the individual case have to be considered and the interests of both employer and
employee have to be weighe®

Extraordinarily dismissing a worker constitutes a last resort and may only be done if neither warning
nor relocation nor routie dismissal are an optiof? The right to extraordinarily dismissing workers is
unalienable®*®

At the same time and also applicable to both small and larger businesses, some groups of persons
enjoy special protection against dismissal. This includes iticpkar expectant mothers up to four
months after giving birtl®! trainees after passing their probation peritlas well as persons on
parentaf® or care leavé> Moreover, employers are not allowed to disadvantage and thus to dismiss
workers for exercisingheir rights3*® particularly their constitutional rights such as collective acfitn.

Routinely dismissing a worker in a company with at least eleven employees is hence possible on the
following grounds and conditions:

1.1.1. Dismissal on grounds of persoheapability

Dismissals on grounds of personal capaBifity 8 F SNJ (12 (G KS®®g2NJ] SNDa &LIKSNBd
The reason why the worker will not be able to fulfil her/his tasks in the future can relate to her/his
personal skills, performance or to neeproachable opinions sl as moral conflict®® These
O2yRAGAZ2Yya KI@S (G2 AYOIGSNFSNBE 4A 0 KnKake inelovhid, 2 y Qa |

345 Volkening, in:Rolfs/Giesen/KreikebohrJdsching,. S O1 Q& O kidMaehtaf tArbeitSecht31s

edn., Munich 2014, § 23 KSchG, para. 1.

§ 14 Protection against Dismissal Act (Kiindigungsschutzgesetz, KSchG).

§ 13 para. 1 <l Protection against Dismissal Act (Kiindigungsschutzgesetz, KSchG).

348 § 626 para. 1 Civil Code (Burgerliches Gesetz{B@H,

349 Weidenkaff, in: Palandte.), Biirgerliches Gesetzbuch mit NebengesgtZé¥f edn., Munich 20B, §

626, para37.

Mansel, in: Jauernig/Stiurneeds), Burgerliches Gesetzbuch mit Allgemeinem Gleichstellungsgesetz

(Auszug): Kommentai5" edn., Munich 2014, § 626, para. 5.

1 § 9 Maternity Protection Act (Mutterschutzgesetz, MuSchG).

352 § 22 Vocational Training Law (Berufsbildungsgesetz, BBiG).

353 §18t | NBy (i Qa az2ySeé I yR t I NBy-undElteinRitgSB&BEEQG ¢ . dzy RSa St

354 § 5Care Leave Act (Pflegezeitgesetz, Pfl&yeZ

35 § 612a Civil Code (Birgerliches Gesetzbuch, BGB).

356 Art. 9 Constitution (Grundgesetz, GG).

357 § 1 para. 2 s. 1 case 1 Protection against Dismissal Act (Kiindigungsschutzgesetz, KSchG).

358 Schwarze/EylefSchrader, Kiindigungsschutzgesetz: Kommentdunich 2011, § 1, para. 78; Von

HoyningerHuene/LinckKiindigungsschutzgesetz: Kommente" edn., Munich 2007, § 1, para. 273.

Oetker, in: MilllerGloge/Preis/Schmidt (edsBrfurter Kommentar zurArbeitsrecht 14" edn., Munich

2014, 8§ 1 KSchG, para. 99.

360 Rolfs, in: Rolfs/Giesen/Kreikebohbdsching,, S 01 Q a O Kk®Nmhehtaf ArbeftsBecht3 1 edn.,
Munich 2014, § 1 KSchG, paras. 104 f.; WaoyningenHuene/Linck, Kiindigungsschutzgesetz:
Kommetar, 14" edn., Munich 2007, § 1, para. 275.

346
347

350

359
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62 NJ SN laIByNGF 2 peaod tiabiSshorter than the period of notiéé.
Finally, if the worker takes action against the dismissal, the court will balance the interests of both
worker and employer. Regarding the worker, it may be relevant for how long she/he witvedand
whether working conditions caused her/his lack of aptitude. In favour of the employer, on the other
hand, one has to take into account the operational and economic impairment she/he has to endure,
such as organisational and financial cots.

1.1.2. Dismissal on grounds of conduct

In contrast to dismissals on grounds of personal capability, those on grounds of cfiduptire the

worker to breach her/his contractual duties at least through negligéefice.

This comprises in particular persistentusél to work, unauthorised absenteeism and constant late

arrival®®® Again, the forecast has to be negative, in particular since dismissal is no sanction towards
0KS 62N] SNE odzi GKS S yhidhselfdr@&iNipther iMrigeyients.dAvth gaiNP G S O (i
G2 GKS ¢2N)l SNRa ol R O2yRdz0G= GKA& YShtya GKFG GKS
the breach of contractual duties was so severe that she/he must have known that the employer will

not tolerate the behaviour. Minor infractiong@ likely to recur, if the worker did not change her/his

conduct even after the employer called her/him to ordéft.

As for dismissals on grounds of personal capability, a balancing of interests will take place if the worker
challenges the dismissal befoceurt. Since the worker cannot influence her/his abilities as much as
AKSKKS OFly AyT¥TtdzSyOS KSNkKA&a O2yRdzOG3X 6KSy ¢SAIf
latter will be considered more importarit®

1.1.3. Redundancy for operational reasons

QX
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strategy for and organisation of the company, she/he can also dismiss a worker for operational

361 Federal Labour Court (Bundesarbeitsgericht, BAG), decision dated 18.t.208ZR 731/05; Rolfs, in:
Rolfs/Giesen/Kreikebohm/Udsching, S 01 Q & O KkKbhinehtaf tAtbeltSecht31® edn., Munich
2014, 8 IKSchG, para. 104.

362 Rolfs, in: Rolfs/Giesen/Kreikebohm/UdschingS 01 Q a O Kk®iNthehtaf BArbeitsBecht3 1t edn,

Munich 2014, § 1 KSchG, para. 107.

Schwarze/Eylert/SchradeKundigungsschutzgesetz: Kommentsiunich 2011, § 1, para. 88 fRolfs,

in: Rolfs/Giesen/Kreikebohm/Udsching,S O 1 Q & O Kk8idehtaf ArhejfsBech3 1 edn., Munich

2014, 8§ 1 KSchG, paras. 118 ff

§ 1 para. 2 s. 1 case 2 Protection against Dismissal Act (Kiindigungsschutzgesetz, KSchG).

VonHoyningerHuene/Lirtk, Kiindigungsschutzgesetz: Kommentb4" edn., Munich 2007, § 1, para.

461; Rolfs, in: Rolfs/Giesen/Kreikebohm/UdschingS O 1 Q a O kibidinehtaf Arbeit3echt31

edn., Munich 2014, § 1 KSchG, pardl2 f.

366 Rolfs, in: Rolfs/Giesen/Kreikebohm/UdschingS O 1 Q & O Kik®iNtehtaf ArbejtsBecht3T edn,

Munich 2014, § 1 KSchG, para. 217.

VonHoyningerHuene/LinckKiindigungsschutzgesetz: Kommente" edn., Munich 2007, § 1, paras.

484 ff.;Rolfs, in: Rifs/Giesen/Kreikebohm/Udsching, S O 1 Q & O Kk&riwdehtaf Arhejfstech31s!

edn., Munich 2014, § 1 KSchG, para. 229

Schwarze/Eylert/Schradellindigungsschutzgesetz: Kommentdunich 2011, 8§ 1, para. 22Rplfs, in:

Rolfs/Giesen/Kreikebohm/Udsching, S O 1 Q & O KKMinehtaf tAbeiSecht31 edn, Munich

2014, 8 1 KSchG, pa231.

The freedom to chose and exercise a profession is protected b§ 2A@€onstitution (Grundgesetz, GG).

363

364
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reasons’’® The court is not allowed to review whether this déaisis wise, but merely whether such

a business decision exists and whether this decision is not obviously abtisti@mvever, the law
forbids dismissing employees solely on the grounds of transfer of business from one owner to
another3?

Yet, in order to potect the worker, the conditions for a dismissal for operational reasons are quite
strict. The employer has to take a business decision, which has as a consequence that certain positions
no longer exist. It is important that this job loss actually isa oensequence and that it does not
constitute the decision itself. The employer must not cut jobs merely in order to reduce personnel
expenses’®

CdZNIIKSNXY2NB> GKS ¢g2N] SNNRa 220 Kla G2 OSIFasS Gz
period. This means that it is not important whether the specific position is cut, but that on an overall
count, there will be fewer positions after having implemented the business de€i@m that there

is no free position left for which the respective employegualified and which is still covered by the
respective employment contraét®

In conjunction with this principle, specific social criteria defined by the law will determine which worker
has to be dismissed. Hence, when deciding which employee to djshmssmployer has to take into
account seniority, age, obligations to maintenance as well as severe disability of the different
workers37®

Because of these strict preconditions, a court will not additionally weigh the interests of employer and
employee?”’

1.2. Procedural requirements for legitimate dismissals

Under German national law, there are a few procedural requirements for legitimate dismissals.

The employer always has to respect the written form as well as the notice period for routine dismissals
or the preclusive period for extraordinary dismissals.

The works council on the other hand does not exist in small companies and thus only has to participate
in companies where there actually is a works council. Furthermore, a preliminary warning is éssentia
in larger companies before making an employee redundant for operational reasons. As to severely
disabled persons, employers may dismiss them only with the Equal Employment Opportunity

/| 2YYA&aaArz2y®a O2yaSydao

870 § 1 para. 2 <l case 3 Protection against Dismissal Act (Kiindigungsschutzgesetz, KSchG).

871 Federal Labour Court (Bundesarbeitsgericht, BAG), decisiedl d.5.2006; 8 AZR299 05.

372 § 613a para4 Civil Code (Burgerliches Gesetzbuch, BGB).

373 Federal Labour Court (Bundesarbeitsgericht, BAG), decision dated 20.3c1286AZR 294/85;
Schwarze/Eylert/Schradeiindigungsschutzgesetz: Kommentdunich 2011, § 1, para. 288.

374 Federal Labour Court (Bundesarbeitsgericht, BAG), decision dated 222.200\ZR 548/10.

375 VonHoyningerHuene/LinckKiindigungsschutzgesetz: Kommenti4" edn., Munich 2007, § 1, paras.

713 f.;Rolfs, in: Rolfs/Giesen/Kreikebohm/UdschingS O 1 Q & O Kk&iNdhehtaf ArhejfsEecht31s!

edn., Munich 2014, § 1 KSchG, par268.

§ 1 para. 3 s. 1 Protection against Dismissal Act (Kindigungsschutzgesetz, KSchG) applied by analogy.

s Rolfs, in: Rolfs/Giesen/Kreikebohm/UdschingS O 1 Q & O kik®iNehtaf ArbejtsBecht3 T edn,
Munich 2QL4, § 1 KSchG, par@05.

378 § 85Social Law Code Book Nine (Sozialgesetzbuch Neuntes Buch, SGB IX).

376
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Dismissing a worker routinely is only thenitagate, if it is done in written form, meaning written and
signed®®and if the employer complies with the notice perigd¢ KS € I G G SND& RdzNI GA2Y
to how long the employment relationship lasted. While during the first two years, the contract can be
terminated with a notice period of four weeks to the"16r to the last day of a calendar montf,
afteraduraton2 ¥ Hn &SI NARZI GKS SYLX 28SNJ Oy RAavYAaa (K¢
period to the end of a calendar mon#f Agreeing to a shorter notice period in the contract is only

possible under specific circumstané&sOther notice periods can howevbe negotiated in collective

labour agreement$® In case the employer does not comply with the respective notice period, the
dismissal itself is valid, but the lawful notice period will apfly.

Extraordinary dismissals also have to be written and sigffeue to their nature as being

SEGNI 2NRAYIFENES y2 y2G3A0S LISNA2R FLIWLX ASad LyadaSHF
period, meaning that she/he can dismiss the worker only within two weeks after the incident causing

the extraordinary dismiss occurred®’ Through this rule, the employer cannot use incidents from the

past when she/he wishes to dispose of an emploie.

In case a works council exists in the respective company, the employer has to consult with it in order
to legitimately dismisa worker.

As a rule, the employer has to hear the works council; otherwise, the dismissal is null af¥ Foid.
routine dismissals, the works council can react in three different ways, for extraordinary dismissals in
two different ways: In both cases,dan either consent explicitly and tacitly or it can raise concern. If
the dismissal in question is a routine one, the works council can also oppose it.

The works council can raise its concerns within one Week within three days?® depending upon

whether it is about a routine or an extraordinary dismissal.

lfaz2 gAGKAY | 6SS1aQ RStleésx (GKS g2NjJa O2dzyOAat (
enumerated by law. These reasons basically correspond with the preconditions for dismissal under the

379 § 623 in conjunction with § 126 paraCivil Code (Biirgerliches Gesetzbuch, BGB).

380 § 622 paras. 1, 2 Civil Code (Birgerliches Gesetzbuch, BGB).

381 § 622 para. 1 Civil Code (BirgeristGesetzbuch, BGB).

382 § 622 para. No. 7Civil Code (Biirgerliches Gesetzbuch, BGR).notice periods in between are the

following: one month to the end of a calendar month after a duration of two years, two months after

five years, three months afteight years, four months after ten years, five months after twelve years,
six months after 15 years.

This is possible, if the worker is merely employed to help out on a temporary basis for less than three

months or if less than 20 employees work at the company, trainees not coud®2 para5 s. 1 Nos.

1, 2 Civil Code (Burgerliches Gesetzbuch, BGB).

384 § 622 para. 4 Civil Code (Birgerliches Gesetzbuch, BGB).

385 Mansel, in: Jauernig/Stiurneeds), Burgerliches Gesetzbuch mit Allgemeinem Gleichstellungsgesetz
(Auszug): Kommentat 5" edn., Munich 2014, § 622, para. 2; WeidenkaffPialandt €d.), Burgerliches
Gesetzbuch mit Nebengesetz&a™ edn., Munich 2038, § 622 para.6.

386 § 623 in conjunction with § 126 para. 1 Civil Code (Biirgerliches Gesetzbuch, BGB).

387 § 626 paras. 1, 2 Civil Code (Birgerliches Gesetzbuch, BGB).

388 Mansel, in:Jauernig/Stirner gds), Birgerliches Gesetzbuch mit Allgemeinem Gleichstellungsgesetz

(Auszug): Kommentad 8" edn., Munich 2014, § 626, para. 19.

§ 102 paral s. 3 Works Constitution Act (Betriebsverfassungsgesetz, BetrVG).

§ 102 para. 2 ss. 1,\Rorks Constitution Act (Betriebsverfassungsgesetz, BetrVG).

§ 102 para. 2 s. 3 Works Constitution Act (Betriebsverfassungsgesetz, BetrVG).

383

389
390
391
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Protection against Dismissal Act, as presented under paragraph 1.1., such as taking sufficient account

of social aspects or keeping the employee at another position within the same corfdany.

Yet, even if the works council opposes the dismissal, the emplopanazertheless give notice to the

G2N] SN ¢KS SYLX 28SN) YSNBfe KFra G2 RStAGSNI (KS
worker 3%

In addition to these general rules for legitimate dismissals, dismissals on grounds of conduct and thus
within the sope of the Protection against Dismissal*¥dtave one further precondition. Depending

on how severe the infringement was, the employer has to warn the worker first before she/he is
allowed to dismiss her/him. Otherwise dismissing the employee would ratee as a sanction and

not as a protection from further infringements based on a negative fore€ast.

1.3. Burden of proof and available sanctions
1.3.1. Burden of proof

In general, the burden of proof lies with the party profiting of the respedit. As a consequence,
the claimant has to prove the preconditions for the right she/he claims, whereas the defendant has to
prove the preconditions for objections.

So if the dismissed worker takes legal action against the dismissal, she/he is theckishhas thus

to prove most of the constituting facts. The worker bears the burden of proof for the fact that the
Protection against Dismissal Act is applicable, i.e. that the employment lasted for at least six3ionths
and that the company is no smallrapany to which the Protection against Dismissal Act would not
apply3¥’ Furthermore, the worker has to prove on the one hand that she/he has been disrffsmed

on the other hand that this dismissal was socially unjustifféd.

392 § 102 para. 3 Nos.-3 Works Constitution Act (Bétbsverfassungsgesetz, BetrVG); Mauer, in:
Rolfs/Giesen/Kreikebohmydsching,. S 01 Q a O Kihinehtaf tAtbgiSecht31 edn., Munich
2014, § 102 BetrVG, para. 11.

393 § 102 para. 4 Works Constitution Act (Betriebsverfassungsgesetz, BetrVG).

394 See paragraph 1.

395 Doérner/Vossen, inAscheid/Preis/Schmidt (eds.Klindigungsrecht: GroRkommentar zum gesamten
Recht der Beendigung von Schuldverhaltnisé&edn., Munich 2012, § 1 KSchG, para. 343.

396 Schmitt, in: D&ubler/Hjort/Schubert/Wolmerath(eds.) Arbeitsrecht: Individualarbeitsrat mit

kollektivrechtlichen BeziiggrKommentay 3%edn., BaderBaden 2013, § 1, para. 62; Oetker, in: Miller

Gloge/Preis/Schmidteds), Erfurter Kommentar zum Arbeitsrechit4" edn. Munich 20148 1, paras.

58, 60; Hergenrdder, in: Sacker/Rixeckers(gdinchener Kommentar zum Birgerlichen Gesetzbuch

Band 4: Schuldrecht Besonderer Teil II, 8§ 6@# EFZG, TzBfG, KSoiGedn., Munich 2012, § 1,

para. 62.

Hergenrdder, in: Sacker/Rixecker (edsljinchener Kommentar zum Birgerlichen GesetziBaiid 4:

Schuldrecht Besonderer Teil Il, 88 6004, EFZG, TzBfG, KSd#Gedn., Munich 2012, § 1, para. 62;

Oetker, in: MilllerGloge/Preis/Schmidieds), Erfurter Kommentar zum Arbeitsregi#" edn., Munich

2014, 8§ 1, para. 59.

398 Schmitt, in: Daubler/Hjort/Schubert/Wolmerath (eds.) Arbeitsrecht: Individualarbeitsrecht mit

kollektivrechtlichen BezuigepKommentar 3¢ edn., BaderBaden 2013, § 1, para. 62; Hergenroder, in:

Sacker/Rixecker (eds.Minchener Kommentar zum Buirgerlichen GesetzbBahd 4: Schuldrecht

Besonderer Teil Il, 88 60704, EFZG, TzBfG, KS@&{Gedn., Munich 2012, § 1, para. 63.

Oetker, in: MullerGloge/Preis/Schmidieds), Erfurter Kommentar zum Arbeitsreghi#" edn., Munich

2014 81, para. 57.

397
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In contrast, the employer as ¢hdefendant bears the burden of proof for her/his objections, such as
that the employment did not last for six consecutive months but was interrufit@he Protection
against Dismissal Act also contains a reversal of the burden of proof in stating thatpitto the
employer to prove the grounds on which she/he based the dismissal and which thus socially justify
it.*2 The same is true for the specific social criteria the employer has to respect when making a worker
redundant for operational reasorf€?

1.3.2. Sanctions

German law does not provide for sanctions as such for unlawful dismissals. Yet, it obliges the employer
to compensate the worker under certain circumstances.

In case the employer makes the worker redundant for operational reasons and teedatts not take

legal action against the dismissal itself, the employer has to compensate the Vi&YKehis
O2YLISyal A2y FY2dzyda G2 KFEF | Y2yGaKQa &l f NB -
durations of more than six months count as one y®4fhese agreements shall motivate both parties

to refrain from going to court and find legal ped€e.

The employer also has to compensate the worker if the court finds the dismissal illegitimate and thus

void, but still considers it unreasonable for the warke continue the employment? The same rule

applies in case it is unreasonable for the employer to continue the employment due to operational
reasons’® | SNBX (GKS O2YLISyalidAazy OFy | Y2dzy # a1z dzl (2
Y2y iKa®oraahvyl NB2y (i KARS IASVRAMNET 2y 020K GKS 42 N)] SNR:
the employment.

1.4. Recent reforms concerning unfair dismissal laws

According to our research, no reforms concerning unfair dismissal laws as such have taken place as a
responseo the financial crisis.

400 Hergenrdder, inSacker/Rixecker (edsNlinchener Kommentar zum Burgerlichen Gesetzbuch Band 4:
Schuldrecht Besonderer Teil Il, 88 6004, EFZG, TzBfG, KSd#Gedn., Munich 2012, § 1, para. 62;
Oetker, in: MilllerGloge/Preis/Schmidieds), Erfurter Kommentar zum Beitsrecht 14" edn., Munich
2014 8 1, para. 60.

401 § 1 para. 2 s. 4 Protection against Dismissal Act (Kindigungsschutzgesetz, K8hh@j; in:
Daubler/Hjort/Schubert/Wolmerathi{eds.) Arbeitsrecht: Individualarbeitsrecht mit kollektivrechtlichen
Bezigen¢ Kommentar 3¢9 edn., BaderBaden 2013, § 1, para. 62; Hergenroder, in: Sacker/Rixecker
(eds.),Minchener Kommentar zum Birgerlichen Gesetzbuch Band 4: Schuldrecht Besonderer Teil Il, 8§
6011704, EFZG, TzBfG, KSd#Gedn., Munich 2012, § 1, para. 62.

402 § 1 para. 3 s. 3 Protections against Dismissal Act (Kuindigungsschutzgesetz, KSchG).
403 § la paral s. 1 Protection against Dismissal Act (Kiindigungsschutzgesetz, KSchG).
404 § 1a para. 2 Protection against Dismissal(Kandigungsschutzgesetz, KSchG).

405 Schwarze/Eylert/Schradegliindigungsschutzgesetz: Kommentdunich 20118 1a, para. 1 Protection
against Dismissal Act (Kiindigungsschutzgesetz, KSchG).
406 § 9 para. 1 s. 1 Protection against Dismissal Act (Kindistmgzgesetz, KSchG).

407 § 9 para. 1 s. 2 Protection against Dismissal Act (Kiindigungsschutzgesetz, KSchG).

408 General rule and also applicable to workers who already reacbttement age 8§ 10 paral in
conjunction with para. 2 £ Protection againsDismissal Act (Kiindigungsschutzgesetz, KSchG).

409 Applicable to workers who are older than 50 and whose employment in the company lasted longer than
15 years, 8§ 10 par2.s. 1 case 1 Protection against Dismissal Act (Kindigungsschutzgesetz, KschG).

410 Applicable to workers who are older than &8d whose employment in the company lasted longer than

20 years, 8 10 para. 2 s. 1 case 2 Protection against Dismissal Act (Kiindigungsschutzgesetz, KSchG).
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Notwithstanding, the German legislator introduced a sentence in the already existing regulation on
compulsory economic affairs committees in companies with more than 100 empl6éyees.

¢tKS SO02y2YAO | FFI A Nhuss@eohorit affairS §if e awhed §f thehcampéng R A & (
and to inform the works council accordingly.Since 2008, this also applies to the takeer of a

company, if this implies also a takeer of control. In this case, the owner has to inform the economic

affairs committee about the identity and the plans concerning new business activities of the potential

new owner and of possible implications for the employees. The same rule shall apply to tendering
procedures in preparation of the takaver. Since the pre&nt owner often does not know the details

2F GKS 0dz2SNRA LI lyas KSNkKAAa Rd#ie 32Sa 2ytfte a2
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she/he is allowed to extraordinarily dismiss them under certain circumstances and with the works
O2dzy OAf Q& 2NJ | & NJabbarjslfor Bése regulatibhiB @ 18 fL53PProteétion against
Dismissal Act, which is available online in Gerfan.

l RRAGAZ2YyFft@Y DSNXYIY f1 ¢ A0GALMz I §Sa FdzNIHKSNI NR 3|
her/his duties as a member of the warkouncil, she/he may use as much of her/his paid working time

as necessary to do so propeflf.If she/he needs to carry out these duties during free time, the

employer will remunerate the accordingly/.During the office and for one year after the offickte

G2N] SNEQ NBLINBaSyialriAaAodS SyRSRI (GKS SYLX 28S8SNJ KIa
her/him equal tasks compared to workers who were not part of the works cotificil.

Finally, itis also possible to include protective regulations ioliective labour agreements, which can

apply to either single companies, all companies represented in the respective trade union or
SYLX 28SNBEQ |aa20AlGdA2ya 2NJ 02 ff O2YLI yASa oAl
check of collective labourgreements available online showed no specific regulation on protection
F3FAYyad RAaYAAdAalLt F2N 62NJ SNBQ NBLINBaSyiul iA0Sao
YSYOSNE 2F ¢g2N]a O2dzyOAfad | OO2NRAY JidieedipSaSs ¢

411 § 106 para2 s. 2 in conjunction with par&.No. 9aWorks Constitution Act (Betriebsverfassungsgesetz,
BetrVG).

412 § 106 para. 1 s. 2 Works Constitution Act (Betriebsverfassungsgesetz, BetrVG).

413 Kania, in: MulleiGlége/Preis/Schmidtegls), Erfurter Kommentar zum Arbeitsrecht4" edn., Munich
2014 § 106 BetrVG, pareba; Annul3, in: Richardi (edBetriebsverfassungsgesetz mit Wahlordnung:
Kommentar 14" edn., Munich 2014, § 106, par26c.

414 LyOf dzZRAY3a g2NJ a O2dzy OA fsZomaifees] rispEesemaiond 6f lygatirs amd S S =
apprenticesas well as public service staff representation, § 15 para. 1 s. 1, para. 2 s. 1 Protection against
Dismissal Act (Kundigungsschutzgesetz, KSchG). Not included are public service staff representatives
that are still in training, § 47 para. 3 s. 1 Public viBer Staff Representation Act
(Bundespersonalvertretungsgesetz, BPersVG).

415 Federal Ministry of Justice arf@bnsumeProtection, Kiindigungsschutzgesetttp://www.gesetzeim-

internet.de/kschg/index.htm{20.5.2014).

§ 37 para. Works Constitution AgiBetriebsverfassungsgesetz, BetrVG).

§ 37 para. 2 sl Works Constitution Act (Betriebsverfassungsgesetz, BetrVG).

§ 37 para. 4 4l, para. 5 Works Constitution Act (Betriebsverfassungsgesetz, BetrVG).

416
417
418
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to three weeks per year in order to participate in further trairfifigas well as single days of unpaid
leave for collective bargainirfg®

LY 2NRSNJ (2 3dz2 NI yiSS (GKIG 62N]SNBEQ NBLINBaSydl dAa
protected by the Protection against Dismissal Act. The same protection applies to members of the

works council electoral committee as well as to candidates running for works council until the end of

the election??!

According to this law, the employer magnii RAaYA aa | 62NJ]J SNBRQ NBLINBaS
SEGNI 2NRAYIFINAf & gAGKAY | (G662 6551 #XThekdNdaorisdma A S L.
not differ from those compelling reasons on which extraordinary dismissals of other workers can be
based*?Hence, the employer has to consider all circumstances of the individual case and she/he has

to weigh the interests of both employer and employ&&Extraordinarily dismissing a worker may only

be done as a last resort if neither warning nor reldmatnor routine dismissal are an opti6ft.

¢KS flg |faz2 adALMzZ Il G§Sa dGKFdG Ay OF&asS GKS O2YL}ly
representatives to take effect at the earliest at the moment of the shutdown. For an earlier dismissal,
imperative mamgement requirements are necessdflf only individual departments shut down, the

SYLX 28SNJ KIFa (G2 OGNIXyaFSNI g62NISNEQ NBLINBASY (il GA G
conflict#?7

Additionally, the works council has to consent to the disalisgplicitly, regarding public service staff
representatives the staff council has to do so within three days. In case the works council objects or
does not answer at all, the employer can request the labour court or, for public service staff
representatives, the administrative court to approve the dismis$al.

22N] SNEQ NBLINBaSyilliAoSa Syza2z2e (GKAA LINRPIGSOGAZY
duration of one yeaf?® except if it expired due to a respective court decisté¥hThrough this

419 § 9 No. 5 Framework Collective Agreem@0t13 of the Industriegewerkschaft Metall Bezirk Baden
Wiurttemberg regarding employeeds the carpentry industry; 8 9 No. 7 Framework Collective
Agreement 2009 of the Industriegewerkschaft Metall Bezirk Badigimttemberg regarding employees
in the woods and gasticsprocessing industry.

420 § 9 No. 6 para. 2 Framework Collective Agreement 2009 of the Industriegewerkschaft Metall Bezirk
BadenWdrttemberg regarding employees in the woedsd plasticgprocessing industry.

421 § 15 para3 s. 1 Protection againglismissal Act (Kiindigungsschutzgesetz, KSchG).

422 § 15 para. 1 s. 1, para. 2 s. 1 Protection against Dismissal Act (Kiuindigungsschutzgesetz, KSchG) in
conjunction with § 626 para4, 2 Civil Code (Burgerliches Gesetzbuch, BGB).

423 Volkenng, in: Rolfs/Giesn/Kreikebohm/Udsching, S 01 Q a O kikbiMinehtaf fAtbeitSecht31
edn., Munich 2014, § 15 KSchG, para. 62

424 § 626 para. 1 Civil Code (Birgerliches Gesetzbuch, BGB

425 Weidenkaff, in: Palandteg.), Biirgerliches Gesetzbuch mit NebengesetZ&f edn. Munich 20B, §

626, para37.

426 § 15 para4 Protection against Dismissal Act (Kiindigungsschutzgesetz, KSchG)

421 § 15 para. 5 ss. 1, 2 Protection against Dismissal Act (Kuindigungsschutzgesetz, KSchG).

428 § 15 para. 1 s. 1, para. 2 s. 1 Protection against Dismissal Act (Kindigungsschutzgesetz, KSchG)in
conjunction with § 103 para. 1 Works Constitution Act (Betriebsverfassungsgesetz, BetrVG) and § 47
para. 1 ss. 1, 2, § 108 para. 1 ss. 1, 2 Public Servigdf Representation Act
(Bundespersonalvertretungsgesetz, BPersVG).

429 OEOSLIiAZYY 2yfé& AAE Y2yiKaformemieryd Wotks dodincil 2l@ctoralK A LIQ &
committees and for candidates running for works courfil5 paral s. 2, para. 3 & Protection against
Dismissal Act (Kiindigungsschutzgesetz, KSchG).

430 § 15 para. 1 s. 2, para. 2 s. 2 Protection against Dimissal Act (Kiindigungsschutzgesetz, KSchG).
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continued protection, the German legislator gave potential conflicts between the employer and the
G2N] SNEQ NBLINBaSyalrdAodS GAYS G2 &#503GfS R24y 0ST2

The works council moreover has to consent in case the employer transfers aNvbrke NS LINB a Sy i |
to another post within the company and the latter will lose her/his office or eligibility. The works
O2dzy OAf Qa O2yaSyid Aa yz2i hismeeb®¥al NBE AF GKS SYLX 28
The same is true for transfers and delegations of public sestadf representatives. Yet, the employer

may transfer or delegate public service staff representatives against their own will, if this is necessary

for official reasons. The staff council still has to apprtve.

3.  Sanctions available and application practice

l'a NBIIFNRa O2yaSldsSyoSa | FGUSNI oSAy3 dzyfl gFdzZt £ &8 R
par with other workers.

If the dismissal is illegitimate, the court will find it void, but the court still can consider it unreasonable
forthe 2 NJ] SNEQ NBLINBaSyidlidA@dS (2 O2yiAydsS GKS SYL
SYLX 28YSyid FyYyR 2NRSNJ GKS SYLX 28SNJ G2 O2YLSyalas
s0%*As is also the case for workers after an illegitimate routine idisah, the court is free to choose

0KS Y2dzyd 2F GKS O2YLISyaldGAz2zy dzJ G2 I OSNIIFAY
duration of the employment. Generally and also applicable to workers who already reached retirement

age, the compensationya | Y2 dzy (i dzLd (2 | “80R23\0 @S2 NY 25/NBKE NS INSH ANGE
are older than 50 and whose employment in the company lasted longer than 15 years, the limit of
O2YLISyal GA2Y A a*Storthoge whoRng dldestian 55 hnd Whdde Employment in the
O2YLI yeée fl1radSR t2y3ISNI GKIFY wn @SIFNBRZ “KS O2YLISya

Ly OFasS GKSe& It NBFRe F2dzyR I ySg SYLX 28YSyidszs 42
want to keep the new employment and quit the old one or vice versa. However, they have to take this
RSOA&A2Y GAGKAY 2yS 6SS|U FFGSNI GKS NBaAaWSOGA@BS O2

According to our knowledge, there is no statistical data about#ligmi I £ & 2F 62 NJ SNBA Q NJ
Furthermore, only few relevant court decisions have been published; our research showed 16
decisions. Out of these, the respective courts dismissed seven complaints of wrongful diihiissal.

431 Deutscher Bndestag, Drucksache 6/1786 vom 29.1.1971, SK&&; in:Miiller-GlégePreis/Schmidt

(eds), Erfurter Kommentar zum Arbeitsrecht4" edn., Munich 2014 § 15, para. 31Yolkening,in:

Rolfs/Giesen/Kreikebohm/Udsching, S 01 Q a O Kkibhinehtaf fAtbeitSecht31 edn., Munich

2014, § 15 KSchG, para. 76

§ 103 para. 3 4 Works Constitution Act (Betriebsverfassungsgesetz, BetrVG).

§ 47 para. 2 ss. 1, 2, 3 Public Service Staff Representation Act (Bundespersonalvertretungsgesetz,

BPersVG).

§ 13 para. 1 83 Protection against Dismissal Act (Kiindigungsschutzgesel(GKSc

§ 10 para. 12 s. 2in conjunction with § 13 paral ss. 3, 5 Dismissal against Protection Act

(Kundigungsschutzgesetz, KSchG).

§ 10 para. 2 s. 1 case 1 in conjunction with § 13 phras. 3, 5 Dismissal against Protection Act

(Kundigungsschagesetz, KSchG).

§ 10 para. 2 s. 1 case 2 in conjunction with § 13 para. 1 ss. 3, 5 Dismissal against Protection Act.

§ 16 s. 1 Protection against Dismissal Act (Kiindigungsschutzgesetz, KSchG).

439 Federal Labour Court (Bundesarbeitsgeri@®fQ, judgment dated13.8.1992¢ 2 AZR 22/92BAG,
judgment dated?21.6.2001¢ 2 AZR 137/00BAG judgment dated?21.5.2008¢ 8 AZR 623/07Regional
Labour Court (Landesarbeitsgericht, LAG) Munidgment dated31.7.2007¢ 6 Sa 66/07LAG Hamm

432
433

434
435
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438
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the other nine cases, the aats found the respective dismissals to be void and the employment thus

still valid. They did not award any compensation, since the claimants did not reque&f @mjy in

2yS 2F (KSaS OlFraSa RAR GKS f20Ft f I oBUBNdorQiedzNI | 4
Ot FAYIydiQa NBIldzSaid> o6dzi GKS NBIAZ2YIE fF02dz2NJ O2 dz
employment contract shall enduré! ¢ KS € 2 0Lt € 062dz2NJ O2dzNIiQd RSOA&A:;
there is no information available about thedzNJi Qa NBF az2yAy3 2F K& Al RSC
amount.

4.  Constitutional basis for collective representation of workers

The German Constitution guarantees the right to form collective representations of workers in its Art.
9 para. 3. Iliguarantees every individual and for every occupation the right to form associations to
safeguard and improve working and economic condititfhdaw must not abridge this freedom of
associatiorf*but it can be restricted in case it conflicts with other funtntal rights?*

5. Role of collective work relations

Trade unions exist for the different industry sectors in Germany and are united in a leading association.

lf 0K2dAK GKA& | 3a20AF0A2y O2YLINRAaASa 20SNJ ¢ YAff
collective labour agreements registered to date out of which 498 are generally biffSiogijective

action does not play an important role in Germany compared to other European countries. This also
reflects in the fact that no specific law exists regardiragle unions or collective action, but merely

case law.

judgment dated28.11.2008¢ 10 Sa 1921/0;1.AG Disseldorfiydgment dated18.9.2013; 4 Sa 495/13
Local Labour Court (ArbeitsgerichrbQ Karlsruhejudgment dated23.11.2007% 1 Ca 551/06

440 Federal Labour Court (Bundesarbeitsgeri@aQ, judgment datedl4.9.1994¢ 2 AZR 75/94Regional
Labour Court (LandesarbeitsgerichAG Hamm,judgment dated 16.3.200Q 4 (19) Sa 746/99; LAG
Rostock, judgment dateii2.5.2004¢ 2 Sa 424/03; LAG Dusseldguijgment dated25.11.1997 8 Sa
1358/97, LAGMunich, judgment dated5.82010¢ 2 Sa 634/09Local Labour Court (Arbeitsgericht,
ArbG) Bielefeld, judgment date?ll.5.2003; 3 Ca 3568/02ArbG Cottbusjudgment datedl8.7.2006¢
6 Ca 209/06ArbGKaiserslauternjudgment dated.4.2009¢ 2 Ca 1811/08; ArbG Hambujgdgment
dated 19.12.2012; 26 Ca 255/12

441 Regional Labour Court (Landesarbeitsgericht, LAG) Rostock, judgment dated 12¢5228a4424/03,
overruling Local Labour Court (Arbeitsgericht, ArbG) Stralsund, judgment dated 29.g 20@3%35/02.

442 GThe right to formassociations to safeguard and improve working and economic conditions shall be
guaranteed to every individual and to every occupation or profession. Agreements that restrict or seek
to impair this right shall be null and void; measures directed to this €mll be unlawful. Measures
taken pursuant to Article 12a, to paragraphs (2) and (3) of Article 35, to paragraph (4) of Article 87a, or
to Article 91 may not be directed against industrial disputes engaged in by associations within the
meaning of the fist sentence of this paragraph in order to safeguard and improve working and economic
conditions¢ ¥ | NII3GGH LI NI @

443 Art. 9 para. 3 s, 3 Constitution (Grundgesetz, GG).

444 Federal Constitutional Court (Bundesverfassungsgericht, BVerfG), ruling 86t6.1991¢ 1 BvR
779/85.

445 Federal Ministry of Labour and Social Affai&rzeichnis der fiir allgemeinverbindlich erklarten
Tarifvertrage, Stand: 1. April 2014 http://www.bmas.de/SharedDocs/Downloads/DE/RDF
PublikationerDinA4/arbeitsrechiverzeichns-allgemeinverbindlicher
tarifvertraege.pdf?__ blob=publicationFile (21.5.2014).
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5.1. Institutions and legal means of collective action

Apart from the already mentioned Art. 9 para. 3 of the German Constitution and very few occasional
regulations?*® collective work relations areat governed by statutes in Germany. Even the Law on
Collective Agreement¥ regulates formal aspects of collective labour agreements and not collective
action as such.

There is however relevant case law, notably by the Federal Labour Court and the Fedstitlitibonal
Court*8

According to these court rulings, the freedom of association protected by the Constitution applies to
both employers and workers and at the same time protects trade unions themséh@se of the

I NI AOf SQa YI Ay altohofmd in doBectiliebardaiNiBg{ing&nihg tiakwdges and specific
working conditions shall not be governed by the state, but shall be negotiated and agreed to in
collective labour agreements by the employers and trade unions representing the wétkésa
consequence, the scope of protection does not include public servants, judges and séldiers.

In order to have fair negotiations, both parties have the choice which practices they want to use in
collective action, as long as these practices aim at natijjog a collective labour agreement in the end.
Collective action is not allowed for other means than the reaching a collective labour agreement.
Hence, workers must not take collective action by themselves, but leave this decision to the trade
union**2 since only the trade union can be party to a collective labour agreerténihile trade

unions generally declare a strike as a means of collective action, employers choose to impose a
lockout>*

There are several limitations to the freedom of collective actiteveloped by case law.

First, the parties may take collective action only as a last resort after peaceful negotiations did not lead
to an agreement. According to case law, also arbitration proceedings have to take place before
reverting to collective aon.**®

446 E.g. 8§ 74 par&® Works Constitution Act (Betriebsverfassungsgesetz, BetrVG), stating that practices of
collective action are prohibéd between the employer and the worksogncil, and§ 25 Protection
against Dismissal Act (Kiindigungsschutzgesetz, KStat@)g that the Protection against Dismissal Act
does not apply to dismissals taking place as part of collective action

Tarifvertragsgesetz, TVG.

448 Waas, in:Rolfs/Giesen/Kreikebohm/Udsching, S 01 Q a O Kk®mmehtaf fArbejtstecht3 1t edn.,
Munich 2014, Art. 9, paras. 22, 28.

449 Federal Constitutional Court (Bundesverfassungsgericht, BVerfG), judgment dated 18.1111BSR
629/52; BVerfG, judgment datetl3.1979¢ 1 BvR 532/77, 1 BvR 533/77, 1 BvR 419/78, 1 BvL 21/78;
BVerfG, ruling dated 26.6.19¢11 BvR 779/85.

450 KrauseArbeitsrecht 29 edn, BadenBaden 2011, pp. 39 f.

451 Waas, in:Rolfs/Giesen/Kreikebohm/Udsching, S 01 Q & O Kk®mthehtaf Arbegrécht 31t edn.,
Munich 2014, Art. 9, para68; regarding public servants see also Art. 33 para. 5 Constitution
(Grundgesetz, GG).

452 Waas, in:Rolfs/Giesen/Kreikebohm/Udsching, S 01 Q & O Kk®mthehtaf Arbejtstecht3’ edn.,
Munich 2014, Art. 9para. 35.

453 § 2 para. 1 Law on Collective Agreements (Tarifvertragsgesetz, TVG).

454 Federal Constitutional Court (Bundesverfassungsgericht, BVerfG), ruling dated 26.6.19®VR
779/85; Krause,Arbeitsrecht 2 edn, BadenBaden 2011, p. 40; KortstocRipperdey: Lexikon
Arbeitsrechi; Sonderausgabe aus Anlass der 100. Erganzungsliefdvungch 2012, p. 44.

455 Federal Labour Court (Bundesarbeitsgericht, BAG), judgment dated 21.4;18%11/68:Waas, in:
Rolfs/Giesen/Kreikebohm/Udsching, S 01 Q a ihkoMinehtaf Arbeitsrecht32 edn., Munich
2014, Art. 9, paras. 51, 54.

447
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Second, as part of the duty of the parties to maintain industrial peace, collective action is prohibited
as long as the current collective labour agreement is still valid, if the respective matter is already
treated in this agreement®

And third, inOF &S + LIN> OGAOS A& RAALINBLRNIA2YFGS (2 G4KS

bargaining advantage, the court will rule this practice illegitimate upon request. The Federal Labour
Court did so, affirmed by the Federal Constitutional Céuif) a case where an employer imposed a
tf2012dzi 2y mMonQnnann SYLX 2@&SS a3 “0dtheothddBahdditwoddy (i 2
constitute a punishable act of duress on the part of the striking workers to block the company in a way
that persons wling to work cannot do s&°

5.2. Collective work relations in practice

In Germany, the most important trade unions are tht¥8anited in the leading association Federation

of Germany Trade Unions (Deutscher Gewerkschaftsbund, DGB) with more than 6rimeliters

in 20131 The different trade unions are organised by industry sectors and not by politicalf%&ims,
whereat the Industrial Trade Union for Metal Workers (Industriegewerkschaft Metall, IG Metall) has
the most members with more than 2.2 million meers in 2013.

The trade unions struggle with a steady decrease in members. The Federation of Germany Trade
Unions lost about 1 million members in the last ten years in absolute numMBierspecially women

and youths are underrepresented in the trade unidffsHowever, trade unions still have enough
members to legitimately represent the workers of the respective industry sectors.

Still, in comparison to other countries, not many strikes take place in Germany. Since 1975, the most
important collective action took place in 1978 with 4.3 million working days lost, 1984 with 5.6 million

456 Federal Labour Court (Bundesarbeitsgericht, BAG), judgment dated 10.12.2002R 96/02\Vaas, in:
Rolfs/Giesen/Kreikebohm/Udsching, S O 1 Q & O kibMinehtaf tArbgitSecht31st edn., Munich
2014, Art. 9, para. 45.
457 Federal Constitutional Court (Bundesverfassungsgericht, BVerfG), ruling dated 26.6.19®VR
779/85.
458 Federal Labour Court (Bundesarbeitsgericht, BAG), judgment dated 12.3,198BR 636/82.
459 Waas, in:Rolfs/Giesen/Kreikebohm/Udsching, S 01 Q a O Kk®mNmehtaf Arbejfstecht3 1t edn.,
Munich 2014, Art. 9, para. 67.
460 Industriegewerkschaft Metall 6 H WHc pWypd YSYOBNEPRAY OHWmMOOWYpnwMm

Industriegewerkschaft Bergbau Chemie Energie 63 ¢ YSYOSNRO X Ly RdzAGNRS3
P'ANI N ! YoSEG OHyyWnHo YSYOSNARAOZ DSgSN] aoOKFTG 9N
OHndpWnoc YSYOSNROS DS6SN] AOKIFTFH bl KNHzy3 DSydzaa

Gewerkschaftsbund, Mitgliederahlen 2013 http://www.dgb.de/uber-uns/dgb
heute/mitgliederzahlen/201{16.5.2014).
461 Deutscher  Gewerkschaftsbund, Mitgliederzahlen 2013  http://www.dgb.de/uber-uns/dgb
heute/mitgliederzahlen/201{16.5.2014).
462 Statistisches Bundesamt (ed.Datenreport 2006: Zahlen und Fakten (ber die Bundesrepublik
Deutschland, Auszug aus Teil , |
https://www.destatis.de/DE/Publikationen/Datenreport/Downloads/1GesellschMitwirkung.pdf?__blo
b=publicationFilep. 168 (16.5.2014).
Deutscher  Gewerkschaftsbund, Mitgliederahlen 2013  http://www.dgb.de/uber-uns/dghb
heute/mitgliederzahlen/2010(16.5.2014); Deutscher Gewerkschaftsbund, Mitgliederzahlen 2003,
http://www.dgb.de/uber-uns/dglrheute/mitgliederzahlen/2002009/?tab=tab_0_12#tabnav

463

(16.5.2014).
464 Statistisches Bundmamt (ed.), Datenreport 2006: Zahlen und Fakten Uber die Bundesrepublik
Deutschland, Auszug aus Teil o

https://www.destatis.de/DE/Publikationen/Datenreport/Downloads/1GesellschMitwirkung.pdf?__blo
b=publicationFilep. 169 (16.5.2014).
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days were lost due to collective acti6fig KSNB I G HHQHAn 62NJ SNA 6SNB Ay
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Statistisches Budesamt (ed.), Datenreport 2006: Zahlen und Fakten Uber die Bundesrepublik
Deutschland, Auszug aus Teil ;|
https://www.destatis.de/DE/Publikationen/Datenreport/Downloads/1GesellschMitwirkung.pdf?__blo
b=publicationFilep. 172 (16.5.2014).

International labour OrganizationDays not worked due to strikes and lockouts by economic activity:
Germany http://www.ilo.org/ilostat/faces/home/statisticaldata/data_by country/country
details/indicator
details?country=DEU&subject=STR&indicator=STR_DAYS_ECO_NB@Qdd&séti&collectionCode=Y
1&_afrLoop=695482067785221#%40%3Findicator%3DSTR_DAYS_ECO_NB%26subject%3DSTR%26_afrL
00p%3D695482067785221%26datasetCode%3DY1%26collectionCode%3DY1%26country%3DDEU%26 _
adf.ctrl-state%3Dco8njowd4_2520.5.2014).

International Labou Organization,Workers involved in strikes and lockouts by economic activity
(Thousands): Germany
http://www.ilo.org/ilostat/faces/home/statisticaldata/data_by country/countrgetails/indicator
details?country=DEU&subject=STR&indicator=STR_WORK_E@atddB& ode=YI&collectionCode=
Y1&_afrLoop=695326988998692#%40%3Findicator%3DSTR_WORK_ECO_NB%26subject%3DSTR%26_a
frLoop%3D695326988998692%26datasetCode%3DY1%26collectionCode%3DY1%26country%3DDEU%2
6_adf.ctristate%3Dco8nj0wd4_20@0.5.2014).
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D. L¢! [,

1. General overview of legal protection against unfair dismissal

La materia dei licenziamenti individualdisciplinata da un complesso molto articolato di disposizioni
del codice civile e di leggi speciali. In particolare, la disciplina & data dagli artt. 2110, cdfiima 2,
2118%°e 2119°c.c., dalla legge 15.7.1966, n. 604, dalla legge 20.5.1970, n. 300, gigdid le5.1990,

n. 108, dalla legge 4.11.2010, n. 18llegato Lavonononché da talune leggi speciali e, da ultimo,
dalla legge 28 giugno 2012 n. 92.

Questa disciplina prevede che il lavoratore puo recedere dal contratto di lavoro a tempo indeterminato
Syl I F2NYANB |t Odzyl Y2iAgrealvis@syts > (YN Q3yNJTif 0 dikytA G2t
puo licenziare unicamente talune categorie di prestatori di lavoro senza comunicare la decisione per
iscritto e senza motivarlaad nutur). Si tratta, in particolare, delle seguenti categori€irigenti, i

lavoratori domesticj gli atleti professionisti i lavoratori assunti in provai lavoratori che hanno

N} 33Adzyi2 tQSit LISyarzylroits

1.1. Substantive reasons for legitimate dismissals

UL [® cnnkmpccec KI adroAftAdG2 OKS tQFddGd2 3IAdZNARAO?2
motivato, a pena di nullita e che deve essere giustificatoaggoni soggettive e oggettive tassative
fQFNI® m RSEfIl fS33SaASy deyAOASy | & LY SAy@IA20 | RrSSty (i IINBBKES
I GSYANB OKS LISNJ IAdzadGr OFdzaAal wX6 2 LISNJ IAdadAT.
distinte ¢ il licenziamento per giusta causa (1.1.1.), il licenziamento per giustificato motivo segget

(1.1.2)) e il licenziamento per giustificato motivo oggettivo (1.kg3)le quali la giurisprudenza ha

affiancato una quarta fattispecie, totalmente autonoma rispetto alle precedenti, che consiste nel c.d.
superamento del periodo di comporto, ex a?t110 c.c. (1.1.4.).

1.1.1. Il licenziamento per giusta causa

[ RSFAYAITA2yS RA 3IAdzadGr OFdzal § 02y iSydzil yStfQ
recedere dal contratto prima della scadenza del termine, se il contratto € a temmondieato, o

48 Art, 2110, c Y H  In EagoQiifirFortunia, di malattia, di gravidanza o di puerperio] limprenditore ha
diritto di recedere dal contratto a norma dell'articolo 2118, decorso il periodo stabilito dalla legge dagli
dziA 2 &4S0O2yR2 SldAlGL dé¢

469 Art. 2118 c.c.Recessalal contratto a tempo indeterminato«Ciascuno dei contraenti pud recedere dal
contratto di lavoro a tempo indeterminato, dando il preavviso nel termine e nei modi stabiliti [dalle
norme corporative], dagli usi o secondo equita.

In mancanza di preavvisib,recedente € tenuto verso l'altra parte a un'indennita equivalente all'importo della
retribuzione che sarebbe spettata per il periodo di preavviso.

La stessa indennita € dovuta dal datore di lavoro nel caso di cessazione del rapporto per mortetawrprds
lavoro».

470 Art. 2119 c.c.Recesso per giusta causdCiascuno dei contraenti pud recedere dal contratto prima della
scadenza del termine, se il contratto & a tempo determinato, o senza preawviso, se il contratto & a tempo
indeterminato, qualorasi verifichi una causa che non consenta la prosecuzione anche provvisoria, del
rapporto. Se il contratto & a tempo indeterminato, al prestatore di lavoro che recede, per giusta causa
compete l'indennita indicata nel secondo comma dell'articolo precedevts costituisce giusta causa
di risoluzione del contratto il fallimento dellimprenditore o la liquidazione coatta amministrativa
dell'azienda.



72

senza preawviso, se il contratto € tempo indeterminato, qualora si verifichi una causa che non consenta
la prosecuzione anche provvisoria del rapporto».

In concreto, il concetto di giusta causa, come elaborato dalla giurisprudenza, comprende og
comportamento del lavoratore, anche non direttamente correlato al contratto di lavoro, capace di
incidere negativamente sulf&ducia sulla quale il rapporto e fondato e che costituisce il presupposto
essenziale della collaboraziofté.

E necessario che licenziamento per giusta causa sia direttamente correlato a un presupposto
233SHGGAP2T NAGStEFG2NB RSttt YFryOryll RA AR2YySAit
e tale da compromettere la fiducia del datore di lavoro nella sua capaftitaconta di adempiere
correttamente nel futuro il contratto di lavorty?

Lt fAOSYTAlFIYSyG2 LISNI IAdzadl OFdzAal &aiA OF NI GGSNRTI
ft RSEftQSPSyiddzr S YIFINBAYS RA (S YilcistitwivBdoIa gidsta NA 2 LIS
causa di licenziamento al lavoratore, questo avviseleza preavvisd”

Come evidenziato dalla giurisprudenza, i comportamenti che integrano un licenziamento
4233SGGAQI YSY({S 3AAdzalGATAO (2 ntalkdgl Rvoratarddorgerque A 2 £ | T A
RStfl TSRSttt S RSt NRaLISIG2 RSt LI*GNAY2yA2 S RS

| fatti che legittimano il licenziamento senza preavviso sono talvolta esempldisatiza tuttavia che

si possa dare alcun valogauridico a tale esemplificaziomenei contratti collettivi. Questi indicano, ad
esempio: la c.d. insubordinazione del lavoratore, quidieto ingiustificato e reiteratodi eseguire la

LINB &G T A2y S malaftiddriod sugpefthth da ldi€identazionmedica o contrastante con

essa; ilavoroprestator  FI @2 NB RA (S Ndr rhalafajibédtisbdioSe di beniazieadaly 1 |
ognicondotta penalmente rilevante; anche nella sfera privatase idonea a far venir meno la fiducia

del datore di lawro;**t QF G 0 SAIAI YSy (12 Ndoldriond fozali lavaraiNg el A O 2
confronti di colleghi (mobbingy®

(s}

471M.V. BALLESTRERO, [Annali V, 2012], Licenziamento individuale, pag. 802 .

472Sj veda ad esempio Cass. 28 agostH n1n0X Yy ® MHconX AYy WAQP® RAND I g3
stabilire in concreto l'esistenza di una giusta causa di licenziamento, che deve rivestire il carattere di
grave negazione degli elementi essenziali del rapporto di lavoro pdrticolare di quello fiduciario,
occorre valutare da un lato la gravita dei fatti addebitati al lavoratore, in relazione alla portata oggettiva
e soggettiva dei medesimi, alle circostanze nelle quali sono stati commessi ed all'intensita dell'elemento
intenzionale, dall'altro la proporzionalita fra tali fatti e la sanzione inflitta, stabilendo se la lesione
dell'elemento fiduciario su cui si basa la collaborazione del prestatore di lavoro sia in concreto tale da
giustificare o0 meno la massima sanzione @istare; la valutazione della gravita dell'infrazione e della
sua idoneita ad integrare giusta causa di licenziamento si risolve in un apprezzamento di fatto riservato
Ff 3IAdzRAOS RA YSNRG2 SR AyOSyadiNIoAfS Ay &dSRS RA

B aad mc tfdzZ@3ftA2 HaAMANI YO mMpcecndgI Ay aldaad IAdNID I Oc
funzionale a garantire al lavoratore il diritto alla difesa, se si pensa alla difficolta di ricostruire i fatti e
portare prove a discolpa, aslanza di tempo: cosi Cass. 28 settembre 2002, n. 14074, in Riv. dir. lav.,
2003, 11, 394 .

474 Cass. 9 settembre 2003, n. 13194, in Riv. dir. lav., 2004, II, pag. 368, p.to IVa. Si veda la nota di Nannipieri, ivi,
Imperizia, scarso rendimento, oneri di peoe di repéchage a carico del datore di lavoro.

475 Cass. 28 agosto 2003, n. 12634, cit. ha riconosciuto la giusta causa di licenziamento con riferimento ad un
lavoratore riconosciuto colpevole di aver partecipato alla commissione di brogli elettorali durante il
servizio extrdavorativo in una commissioredettorale.

476 AmpliusGhezzi e Romagnoli, Il rapporto di lavoro, Bologna, 1987, pag.298 .
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b2y & yS0Saal NA2 RAY?2 idadidhattl dat@eSdilavardiiSeygrisdgueiza dedzy R |
comportamento del lavoratoré’’

1.1.2.11 giustificato motivo soggettivo.

Il licenziamento e giustificato quando il lavoratore viene meno agli obblighi contrattuali derivanti, tra
fQFrf NPT RIFIEA FINIP HumMnnIE HMaApE Hmanc OdOD

Deve trattarsi di un notevole inadempimento degli obblighi contrattuali @sempio nelle ipotesi di
abbandono ingiustificatadel posto di lavoronegligenzaminacce atteggiamento violentq assenza
per malattiaoltre il periodo consentitousoa fini privati delle attrezzature messe a sua disposizione
dal datore di lavoro.

Il licenziamento é inoltre giustificato dallscarso rendimentd del lavoratore ma in questo caso |l

datore di lavoro che intenda far valere l'insufficienza della prestazione lavorativa deve dimostrare la

O2t LISG2t STT I ySttQAyl RBudldelaRrstore: seRoBdd la iuriBpoudenza I K A C
aA GNY GO RA @QLfdzir NB a3fA FalLSdaAr O2yONBGA RSt
prestazione e quello usato dal lavoratore, nonché l'incidenza dell'organizzazione d'irepiefstori

socioclk YOASYUlIfAédd Ly FEGNB LI NRfST LRAOKS Af I O;
risultato ma all'esplicazione delle proprie energie occorre prendere in considerazione determinati
parametri per accertare se la prestaziong@a eseguita con quella diligenza e quella professionalita

medie proprie delle mansioni svolté&

Il datore di lavoro che abbia intimato al lavoratore il licenziamento per giusta causa puo legittimamente
intimargli un secondo licenziamento per giustificamtivo (e viceversa), restando quest'ultimo un
atto autonomo e distinto rispetto al primo. In questo caso i due atti di recesso sono idonei a
raggiungere lo scopo della risoluzione del rappdffo.

Del resto, il giudice davanti a cui sia stato impugnato un licenziamento per giustgpoausmvertire

il licenziamentq ogni volta che valuti il fatto addebitato al lavoratore insufficiente ad integrare una

giusta causa di licenziamento ma sufficientieitegrare il giustificato motivo soggettivey.

Ly ljdzSaid2 OFaz2z aA FOGNROMZANE Ff fF@2NFG§2NB f QAYFR
1.1.3. Il giustificato motivo oggettivo.

L f fAOSYTAlLYSyi(2 LlMzs5 Ay2fiNB S&daSNB 3IAdzAGAFAO
FffQ2NBFYATTFTA2yS RSt fF@2NRB S |t NBIA2fF NB Fdzyi
Non si tratta di tre ipotesi distinte in quanto la fattispecie intenalebracciare ogni ragione di

licenziamento che sia giustificabile pagioni economiche totalmente estranee alla sfera di controllo
del lavoratore*®?

Al di la della definizione legale di giustificato motivo oggettivo la sua valutazione nel caso concreto
spetta al giudice, chiamato ad operare un bilanciamento tra i contrapposti interessi del datore di lavoro

4TTM.V. BALLESTRERO, [Annali V, 2012], Licenziamento individuale, pag. 804 .

48 Cass. 9 settembre 2003, n. 13194, cit., punto IVb.

49 Cass., sez. lav., 20 gennaio 20111244,

480Cosi Cass., sez. lav., 6 marzo 2008. n. 6055 e, in precedenza, Cass. 6 giugno 2000, n. 7617, in Riv. dir. lav., 2001,
Il, pag.79, con nota di Corti, Conversione ex officio del licenziamento per giusta causa e fattispecie
previste dalla contratizione collettiva.

481 gj veda in argomento Ichino, Sulla nozione di giustificato motivo oggettivo di licenziamento, in Riv. dir. lav.,
2002, 1, 473 ss.
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I RANARISNBE dzy QAYLINBal LINRPRdziGdA@lF S jdzStt2 RSt €I
valutazione €& circoscritta alla verifica delfaale sussistenza del motivaoggettivo addotto
RFEffQAYLINBYRAG2NB®

wWAadzZ GF O2yGNRGSNER2 adloAtANB fF az2ftdzZ Az2yS RA |d
jdz- f AX TR SaSYLA23 a0StdS LINRRdziiGA QO PiuttBsho cleNB | y A T
riguardanocinadempimenti del debitore non imputabili a lui per colpa

In questo caso, il giustificato motivo oggettivo comporta il ortere direpéchagein virtu del quale

e ritenuto legittimo il licenziamento nel solo caso in cdiilore di lavoro provi che non era possibile

adibire il lavoratore a mansioni equivalenti e compatibili con la sua qudffica.

{802y R2 dzy O2yaztARIG2 2NASYyG(lYSyd2 &4ArAf RIG2NB R
la soppressione del postoflil @2 N2 OdzA SN} FRRSGG2 Af fF @2N) G2NB
momento del licenziamento non sussisteva alcuna posizione di lavoro analoga a quella soppressa alla
jdzt £ S T @NB066S LRiddziz2z SaaSNB | aasS3yib dizmansiéni t I @2 N
equivalenti a quelle svolte, tenuto conto della professionalita raggiunta dal lavoratore medesimo, e

deve inoltre dimostrare di non avere effettuato per un congruo periodo di tempo successivo al recesso
alcuna nuova assunzione in qualifica/ £ 2 31 | [ dzSt € RSt I @2NF G6§2NB ¢

1.1.4. Il superamento del periodo di comporto:

[ 1 FAdzZNR ALINYzRSYT I KIFI RA FlLiddG2 ONBIFG2 dzyQl dzizy2Yl
RSEfQFNI® ummn O2 Y Y| sosperSideQidl Eappbrto Wi fayoid $1 caReduenadzl £ S
dello stato di salute del lavoratorenon puo eccedere un periodo stabilito dalla legge e denominato
GLISNA2R2 RA O2YLRNI2¢®

Durante tale periodo il lavoratore ha diritto alla sospensione e non pud essergli intimato u
licenziamento con preavviso. Il superamento di questo periodo da parte del lavoratore costituisce

dzy QF dzi 2y 2YlF FLFLOGGAALISOAS RA NBEOSaaz2sz “Nira@dnd Gl Ay
O2y FSNARAOS | ff QAYLINBY RArat®e dibvorh & KR2NBYE § R SRX QNIBID R ¢
La risoluzione del rapporto non & automatica ma richiede la comunicazione scritta del recesso del

datore di lavord® e consente al giudice di indagare sulle ragioni del licenziamento onde escludere
ipotesi dilicenziamento illegittimd®®

vdzZl yYR2 f QSFFSGGAGI NI IA2yS RSt tAOSYT AlFYSyid2 NA:
fF@2NF GADE &a@2t G 2LII2NB ySttl OA2#ldhgaged@ RSt f Q

datore di lavwo, il licenziamento per superamento del periodo di comporto e escluso ed il
f AOSYT Al YSy (2 LjdgSnidéhaita GwedtivaR® & 1LJ2a G2 a

[ QAVAR2YSAGL 1 @2NF GAGE O2y FAAdzNT dzy QALR GSaA RA
caso ilicenziamento é determinato dagioni tecniche, organizzative e produttivél.giudice non puo

482 Cass. 15 luglio 2010, n. 16579, in Lav. giur., 2010, pag.1044 .

483 Cass. 11 giugno 2014, n. 13112, Cass. Sez. Lav. 22 agosto 2003 n. 12367 e 13 agosto 2008 n. 21579.

484 Cassazione a sezioni unite 29 marzo 1980, n. 2072, n. 2073 e n. 2074

485 Come evidenziato da Cass. 13 luglio 2010, n. 16421, in Lav. giur., 2010, 9d#aibia ha la facolta di
chiedere la specificazione del computo effettuato dal datore di lavoro per calcolare il superamento del
periodo di comporto.

486 Cass. 13 dicembre 1999, n. 13992.

487 Cass. 6 settembre 2005, n. 17780 stabilisce che grava sul lawlatere della prova circa il collegamento
causale tra malattia e mansioni espletate.
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sindacare la scelta dei criteri di gestione dellimpresassendo essa espressione della liberta di

iniziativa economica tutelata dall'art. 41 Cost. Cionono$téhz A f 3IAdzZRAOS KI f Q2
I'effettiva sussistenza del motivo addotto dal datore di lavoro nonché il raggiungimento della prova,

OKS RS@YS SaaSNB RIdlF RFEf RFEG2NBE RA f1 G2NRT OAN
lavoratore inmansioni diverse da quelle precedentemente svéite.

1.2. Procedural requirements for legitimate dismissals
1.2.1. Obbligo della forma scritta.

[ QF NI ® W RSEfI f dcnnk vRIScEct BANYYUOAYE Q S 2AyTS  NISSIfalzZANSBAQIS2A
forma scritta € elemento costitutivo del licenziamento e la data della sua comunicazione costituisce |l

dies a qu@er la proposizione tempestiva del ricorso, che deve avvenire entro il termine di 60 giorni a

pena di decadenza.

La legge non prevede specifiamedalita di comunicazione: qualsiasi mezzo idoneo al raggiungimento
dello scopo che raggiunga effettivamente il lavoratore che ne & destinatario é sufficiente a integrare il
requisito della forma scritta.

1.2.2. Obbligo di indicazione dei motivi.

[ QFNI@2YYl H 602YS y20Stftli2 RIfftQFNI® m O2YYIl o
motivi che hanno determinato il licenziamento. In altre parole, la nuova disciplina sanciscenn

di motivazione contestuale alla comunicazione del licemmianto. La motivazione deve essere idonea

I FI NI O2YLINBYRSNBE It f1@2NF{i2NB €S NIIA2yA STFS
tutelarsi.

Non & possibile per il datore di lavoro mutare in un momento successivo i motivi del licenziarento. |
datore di lavoro che intenda far valere ragioni diverse da quelle gia addotte per il licenziamento dovra
procedere ad un nuovo atto di licenziamento (cf. sopra par. 1.1.2. e nota 12).

1.2.3. Procedura preventiva di conciliazione.

Nei casi di licenziamento pegiustificato motivo oggettivq il datore di lavorahe impieghpiu di 15

dipendentiy St € | aAy 32t dzy At LINE R daséim@anditee agrisdlot QI Yo A
in ogni caseitdi6Oy St £ QI Y 6 A o puyprotetiezejallideiziamentprima di aver esperito

una procedura di conciliazionehe consenta a tutte le parti interessate di esaminare i motivi del
licenziamento (cf. art. 7 della legge n. 604/1966).

¢FfS LINRBOSRdAzZNI Ay AT A lonebdhyarté delxafateldidavdioR Sdzf 10 A § 3 Baay A G
di procedere al licenziamento, dei motivi alla base di esso e delle eventuali misure di assistenza alla
ricollocazione del lavoratore. La comunicazione € diretta alla Direzione Territoriale del teMormo

dove il lavoratore presta la sua opera ma deve essere trasmessa per conoscenza anche al lavoratore.

Entro 7 giorni dalla ricezione di tale comunicazione, la Direzione territoriale del lavoro convoca il datore
di lavoro e il lavoratore, affinché mcontrino dinnanzi alla Commissione provinciale di conciliazione
(art.7 c.3), nel tentativo di trovare un accordo relativo alla prosecuzione del rapporto di lavoro.

Si considera validamente effettuata la comunicazione che sia recapitata al domicitiatondel
contratto dal lavoratore oppure ad altro domicilio formalmente comunicato dal lavoratore al datore

di lavoro oppure ancora nel caso in cui sia consegnata al lavoratore, il quale deve sottoscriverne copia
per ricevuta (art.7 c.4).

48 Cass. sez. lav., 03 marzo 2014 n. 4920, Cass., sez. lav., 23 gennaio 2008 n. 1438.
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La convocazionpud essere rinviata ad una data successiva (al massimo di 15 giorni) nel caso in cui il
lavoratore dimostri il suo legittimo impedimento a presenziare (art.7 c.9).

Davanti alla Commissione di Conciliazione le parti possono farsi assistere da rappreserdantli,
avvocati o consulenti del lavoro (art.7 c.5).

La procedura deve concludersi entro 20 giorni dal momento in cui la Direzione territoriale del lavoro
K Nl avySaaz2z fF O02y@20lTA2yS RSttt QAyO2gmiumR > FI
awviso di non proseguire la discussione.

Fallito il tentativo di conciliazione o decorso il termine, il datore di lavoro pud comunicare il
licenziamento al lavoratore (art.7 c.6).

Il licenziamento intimato all'esito della procedura descritta produsféetto dal giorno della

O2Ydzy AOFT A2y S O2y OdzA Af LINRPOSRAYSyiG2 8§ aidlaz | ¢
preawviso o alla relativa indennita sostitutiva (il periodo di eventuale lavoro svolto in costanza della
procedura si consida come preavviso lavorato).

1.3. Burden of proof and available sanctions
MPodmMPd [ Q2YSNB RSttt LINRJI

Il licenziamento illegittimo si contesta attraverso un ricorso davanti al giudice del lavoro. Si tratta di un
processo civile speciale, denominato ritel lavoro, che inizia con il tentativo di conciliazione (ex art.

31 della L. 183/2010) di fronte alla Commissione di conciliazione della Direzione territoriale del lavoro.
Se il tentativo di conciliazione fallisce il processo prosegue davanti al gildize/oro (tribunale in
composizione monocratica).

Il lavoratorehasoltantof Q 2 Wi&lNgaree provaref Q S & Ad@ldafpgrio Hilavoroet QS @b y (i 2
un licenziamento con determinate modalita, mentre spetta esclusivamenteal datore di lavoro
comprovarei fatti che hanno determinatail suo potere di estinguere unilateralmente lapporto di
lavoro 8

[ QF NII® p RSE{{1*I tU8ERSdZ®08 ntiMmpsHE ReyittimiblBeP I NB I
licenziamentol f RIF 02NB RA I @2NR® vdzSaidl RAaLRaAT A2yS |
RA OdzA | £ XD NYi @l delcypiT2 O@DWLI2Z NI dzyl LI NI AFES Ay@S
1.3.2. Le sanzioni contro il licenziamento illegittimo

[ QA f f Sddl NcénZzidméntdicemportdue tipologie di sanzionthe corrispondono a due regimi di
tutela concorrenti: ldutela obbligatoriae latutela reale.

La tutela obbligatoria é stabilita dal combinato disposto degli art. 8 della L. 604/1966 e 18 dello Statuto
dei lavoratori*®?La prima di queste norme stabilisce che «gquando risulti accertato che non ricorrono

489 Cass. civ. sez. lav., 27 giugno 1994, n. 6172.

4% Art. 5 1.604/1966:«L'onere delh prova della sussistenza della giusta causa o del giustificato motivo di
licenziamentospetta al datore di lavoro».

4LArt. 2697 c.c.: €hi vuol far valere un diritto in giudizio deve provare i fatti che ne costituiscono il fondamento.

Chi eccepisce l'inBfacia di tali fatti ovvero eccepisce che il diritto si € modificato o estinto deve provare i fatti
su cui I'eccezione si fondax».

492 Art. 18 Statuto dei lavoratori commodificato dalla legge 28 giugno 2012, n.&&integrazione nel posto di
lavoro: & L fudiceld kon la sentenza con la quale dichiara la nullita del licenziamento perché
discriminatorio ai sensi dell'articolo 3 della legge 11 maggio 1990, n. 108, ovvero intimato in
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gli estremi del licenziamento per giusta causa o giustificato motivo, il datore di lavoro é tenuto a
riassumere il prestatore di lavoro entro il terminétde giorni o, in mancanza, rgsarcire il danno
versandogli un'indennita di importo compreso tra un minimo di 2,5 ed un massimo di 6 mensilita
dell'ultima retribuzione globale di fatto, avuto riguardo al numero dei dipendenti occupati, alle
dimensioni dd'impresa, all'anzianita di servizio del prestatore di lavoro, al comportamento e alle
condizioni delle parti. La misura massima della predetta indennita puo essere maggiorata fino a 10
mensilitd per il prestatore di lavoro con anzianita superiore aiidiaai e fino a 14 mensilita per il
prestatore di lavoro con anzianita superiore ai venti anni, se dipendenti da datore di lavoro che occupa
piu di quindici prestatori di lavoro%?

I diritto al risarcimento del danno spetta ad ogni lavoratore che dimaltessere stato licenziato
illegittimamente. Diversamente, non tutti i lavoratori hanno diritto ad essere reintegrati nel posto di
lavoro, in particolare a seguito della riforma n. 92 del 2012.

Il diritto alla reintegrazione8 R A & OA LJ A y B0G/B970RStatufo i Lisinréoriyiche, fielesto
originario, prevedeva che il datore di lavoro procedesse alla reintegrazione del lavoratore
corrispondendogli contestualmenteutte le retribuzioni spettanti dalla data del licenziamento a

j dzSt f I tiReSrialfili@BoRe® S Ly &aS3IdzAd2 ffF NAF2NXYI RStf QI

concomitanza col matrimonio ai sensi dell'articolo 35 del codice delle padrappta tra uomo e
donna, di cui al decreto legislativo 11 aprile 2006, n. 198, o in violazione dei divieti di licenziamento di
cui all'articolo 54, commi 1, 6, 7 e 9, del testo unico delle disposizioni legislative in materia di tutela e
sostegno della nternita e della paternita, di cui al decreto legislativo 26 marzo 2001, n. 151, e
successive modificazioni, ovvero perché riconducibile ad altri casi di nullita previsti dalla legge o
determinato da un motivo illecito determinante ai sensi dell'articol@3 3lel codice civile, ordina al
datore di lavoro, imprenditore o non imprenditore, la reintegrazione del lavoratore nel posto di lavoro,
indipendentemente dal motivo formalmente addotto e quale che sia il numero dei dipendenti occupati
dal datoredilavor® [ | LINB&ASYy(iS RAALRAATA2YS &A | LILX AOF | yOl
di cui al primo comma, condanna altresi il datore di lavoro al risarcimento del danno subito dal
lavoratore per il licenziamento di cui sia stata accertata la nulitabilendo a tal fine un'indennita
commisurata all'ultima retribuzione globale di fatto maturata dal giorno del licenziamento sino a quello
dell'effettiva reintegrazione, dedotto quanto percepito, nel periodo di estromissione, per lo svolgimento
di altre attivita lavorative. In ogni caso la misura del risarcimento non potra essere inferiore a cinque
mensilitd della retribuzione globale di fatto. Il datore di lavoro € condannato inoltre, per il medesimo
periodo, al versamento dei contributi previdenziali assistenziali. Fermo restando il diritto al
risarcimento del danno come previsto al secondo comma, al lavoratore € data la facolta di chiedere al
datore di lavoro, in sostituzione della reintegrazione nel posto di lavoro, un'indennita pari a quindici
mendlita dell'ultima retribuzione globale di fatto, la cui richiesta determina la risoluzione del rapporto
RA fF@2NRrs S OKS y2y § ada233Sadrar + O2yGNRodz A
accerta che non ricorrono gli estremi del gifistito motivo soggettivo o della giusta causa addotti dal
datore di lavoro, per insussistenza del fatto contestato ovvero perché il fatto rientra tra le condotte
punibili con una sanzione conservativa sulla base delle previsioni dei contratti colletévoalei codici
disciplinari applicabili, annulla il licenziamento e condanna il datore di lavoro alla reintegrazione nel
posto di lavoro di cui al primo comma e al pagamento di un'indennita risarcitoria commisurata all'ultima
retribuzione globale di fattalal giorno del licenziamento sino a quello dell'effettiva reintegrazione,
dedotto quanto il lavoratore ha percepito, nel periodo di estromissione, per lo svolgimento di altre
attivita lavorative, nonché quanto avrebbe potuto percepire dedicandosi cayeditia alla ricerca di una
ydz2z g 200dzZLI T A2y SdmXB D

493 Articolo cosi sostituito dall'art. 2, comma 3 della Legge 11 maggio 1990, n. 108.
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unicamente nel caso di talune fattispecie di licenziamento illegittimo tipiche: si tratta del licenziamento
discriminatoric®®* o intimato in concomitanza col matrimonio.

Per quanto riguarda le ipotesi di licenziamenmligciplinare¢ per giusta causa o giustificato motivo
soggettivo- o economicog giustificato motivo oggettiva nulli, la sanzione della reintegrazioneel

posto dilavoro siapplica 2 f 2 & f  RoliifeNdiorePohonfintp@rliddde, che in ciascuna
sede, stabilimento, filiale, ufficio o reparto autonomo nel quale ha avuto luogo il licenziamento occupa
alle sue dipendenze piu duindici lavoratorio pit dicinque se si tratta di imprenditore agricol
nonché al datore di lavoro, imprenditore o non imprenditore, che nellambtébo stesso comune
occupa piu di quindici dipendenti e all'impresa agricola che nel medesimo ambito territoriale occupa
piu di cinque dipendenti, anche se ciascuna unita pttihi singolarmente considerata, non
raggiunge tali limiti, e in ogni caso al datore di lavoro, imprenditore e non imprenditore, che occupa
piu disessanta dipendenéi &

1.4. Recent reforms on concerning unfair dismissal laws

[ LINAYOALI S NRAF2NXI NBOSyYyidiS Ay YFGSNRI RA Af
C 2 NJ S NRata erfaRatascondaillegge 28 giugno 2012 n. 92.

La riforma é stata approvata nel 2012 dopo una stagione di lotte sindacali accese sulla possibilita o

meno diriformaren peiust QF NIi® my RSt €2 {GFddzi2z RSA € Fdd2NIF (2N
di aumentare la c.d. flessibilita in uscita con lo scopo di ridurre la c.d. flessibilita in entrata: in effetti le
difficolta incontrate dai datori di lavoro nel licenziamento dei lavoratori a tempo indeterminato aveva
comportato unanotevole riduzione elle assunzioni a tempo indeterminatoamplificando il
FSy2YSy2 RSt OdPRP GLINBOFINAIF(G2¢ OKS KIF AyOAaaz LM
tessuto sociale italiant?®

I112 marzo 2014l Consiglio dei ministri di Matteo Renzi ha approvato la prima parte delabd.act
una nuova riforma del diritto del lavoro che miraNak £ | Y OA 2 RSt f Q200dzLJ T A2y S

2. {LISOALE LINRPGSOGAZ2Y F2NJ 62N] SNARQ NBL

[ 2 a0l ddzi2 RSA fF@2NXG2NA O2yGASYS [ffQFINIP® Mo dz
nelle azende.

[ QF NJi ® NRdpprds&hi@rizel sindacali aziendalbssono essere costituite ad iniziativa dei

fF@2NF 02NRA Ay 23yA dzyAdt LINPRAzGGAOGF S ySttUl YOAI:
contratti collettivi di lavoro applicati nélldzy A G £ LINRP Rdzi GA @GF & bStfQF YOAUGD?2
LINE Rz G A 9SS €8 NILILINBaSYyGrlyT S aAyRFOFEA LRaazy2 A

La Corte costituzionale ha precisato che la rappresentanza sindacale aziendale puo essere costituita

I Yy OKS y&di &ssokiazionk sindacali che, pur non firmatarie dei contratti collettivi applicati
YySttQdzyAlt LINBPRAzGGADFIT | 00AlLy2 02YdzyljdzS LI NI SOA
quali rappresentanti dei lavoratori dell'azientfa.

In seguitol £ £ QF 002 NR2 A oS N2 ITASR SWNp ST RSHEINR G202 f 2 A
D2@SNY2 S tohduFoira i{GdWerhd efi dinélacati italiani maggiormente rappresentiativi,

494 s definiscaliscriminatorioil licenziamento intimato peragioni relative alla sfera privata del lavoratoreal
suo e¢edo politico, religioso, alla susppartenenza sindacalg e che non abbiano alcuna attinenza con
le modalita e le competenze con le quali il lavoratore svolge la sua prestazione lavorativa.

495 5j veda in argomento L. Gallino, Vite rinviate. Lo scandaledwo precario, Laterza 2014.

4% gj veda la decisioneZ luglio 2013, n. 231 (Gazz. Uff. 31 luglio 2013, rP3ima serie speciale).
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RSAsono state progressivamente sostituite da&U Questeultime sonoelette da tutti i lavoratori,
indipendentemente dalla loro iscrizione ad un sindacato, e non solo dagli iscritti ad un particolare
sindacato (come le RSA). Come previsto dal protocollo, la sostituzione progressiva delle RSU e avvenuta
secondolicriterio dellaparita di trattamento legislativo e contrattuale tra RSU e RSA

| rappresentanti sindacaticosi individuatg ricevono unautela particolarein conseguenza della loro
qualita di portatori di interessi potenzialmente confliggenti con quelli del datore di lavoro. La
discriminazione di questi soggetti integra una condgtharioffensivain quanto lesiva, da una parte,
dei diritti del lavoratore e R | f del@ HiliedaNsindacale che & un bene costituzionalmente
protetto.

HOMD tNRGSTA2YyS RSEfQFOGGAGAGLE aAyRFEOFES F

[ QF NIi® mp RSft2 {GFddzi2z RSA [l @2NFi2NR LRYyS Af |
religiose, sindacaldi razza, lingua e di sesso e sancisce la nullita di qualsiasi atto discriminatorio e in

LI NOIAO2t I NB RA Cljdz- £t aAlair LI GG2 2R FddG2 RANBGG?2
condizione che aderisca o non aderisca ad una associaziatecalia ovvero cessi di farne parte;

b) licenziare un lavoratore, discriminarlo nella assegnazione di qualifiche o mansioni, nei trasferimenti,

nei provvedimenti disciplinari, o recargli altrimenti pregiudizio a causa della sua affiliazione o attivita
sindacale ovvero della sua partecipazione ad uno sciop&fo».

2 {0Fddziz2z RSA £ @2 NI (2 NRdirittoad NRA 6 dzA

[ QF NI® Ho RSfE ¢
SGNROGdZA GA LISNJL f QSaL)d Sl YSyidz2 RSt f 2Np

LISNYSaai NB
Ly LJ NIAO2t I NeB xSalvoiclausdieypia favorevdli dei tontiadi ebllettivi di lavoro hanno
diritto ai permessi di cui al primo comma almeno: a) un dirigente per ciascuna rappresentanza
sindacale aziendale nelle unita produttive che occupano fino a 200 dipendenti @elgoda per cui

la stessa € organizzata; b) un dirigente ogni 300 o frazione di 300 dipendenti per ciascuna
rappresentanza sindacale aziendale nelle unita produttive che occupano fino a 3.000 dipendenti della
categoria per cui la stessa € organizzatajrcirigente ogni 500 o frazione di 500 dipendenti della
categoria per cui € organizzata la rappresentanza sindacale aziendale nelle unita produttive di maggiori
dimensioni, in aggiunta al numero minimo di cui alla precedente lettera b). | permessi ketiidu X 8
non potranno essere inferiori a otto ore mensili nelle aziende di cui alle lettere b) e c) del comma
precedente; nelle aziende di cui alla lettera a) i permessi retribuiti non potranno essere inferiori ad
dzy Q2 NI £t QF yy2 LlSddraidie lckiehteyde ésdrditiSe/iIRIBi (ab permesto
retribuito] deve darne comunicazione scritta al datore di lavoro di regola 24 ore prima, tramite le
rappresentanze sindacali aziendali»

[ QF NIi®d un RStf2 {4 Gdzi2 IeRRSW itirfitd & dtdheie Heithesshoid G NR 0 dzA
NBGNROdZA GA LISNI f QSal¥® Sal YSyi2 RSt f2NR YIyYyRIFG2

O gjveda iwl LIL2NII2 RSt D2@SNYy2 AlGFtAlFy2 &adzZf QF LILX AOFT A2y
Gwl LILINBASRSERY £ I @2NIF (2 NR ¢ >

http://www.lavoro.gov.it/Areal avoro/Tutela/Documents/rapporto2009conv135_1971rappresentantideilavora
tori.pdf .

498 Art. 22 1. 300/1970ki dirigenti sindacali aziendali di cui all'articolo 23 hanno diritto a permessi non retribuiti
per la partecipazione a trattative sindacali o a congressi e convegni di natura sindacale, in misura non
inferiore a otto giorni all'ana.l lavoratori che intendano esercitare il diritto di cui al comma precedente
devono darne comunicazione scritta al datore di lavoro di regola tre giorni prima, tramite le
rappresentanze sindacali aziendali».
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Ulteriori permessisono attribuiti ai componenti degbrgani direttivi, provinciali e nazionalidelle
RSU dagli art. 30 e 31 dello Statuto per permettere loemldimpiere agli incarichi connessi alle cariche
che rivestono.

2.2. Diritto del dirigente della RSU a non essere trasferito

[ QF NI ® wn RStt2 {dFGdzi2 RSA hdn godshdo ésBeNdtrastalifis §S RS ¢
I £ GNJ dzy A (senorRoEetidn@la dsta &eleRdsociazioni sindacali di appartened®a

{SO2yR2 dzyl 3IAdzNRALINHzZRSYT | O2yaztARFiF RS@®S AyO
ipotesic a L2 adl YSyid2 wX8 IffQSadSNy2 2 FftftQAYyGSNy2 RS
NI LILIINBaSydlryill aixyRIOFES FTTASYRFESY wX8 STFFSGidz
pregiudicare il corretto esercizio della funzione di essi (i lavoratori) sono investiti, in seno a tali
2NBFYA&aYA AaAYRFIOFEA 2 €I fAYAGE G aldloAftAltLt RS
produttivax 50°

Il datore di lavoro puo tuttavia provare che il trasferimento della RSA risponde a un itegggsttivo
RSt f Qdzy At LINE R dzifuindsghle Sia statb de€iso ¥ &opR di rita@sloge® Sondingief
Ff FTAYS RA O2y(iNradaGrkrNB 2 ag@gz2ft3AayYySyidz2 RSttt QlFGGAC

In ogni caso, il lavoratore & adeguatamente tutelato dalla previsionsldtiga circa la totaléiberta
del sindacato di rifiutare la concessione del nullaogter il trasferimento del proprio rappresentante.

2.3. Speciale protezione contro il licenziamento dei dirigenti delle RSU

I YSYyGS RSt f QI NI ® potgskdilicerzignyehto[deinirigbnti defledRBU],Gdtabzt f Q A
congiunta del lavoratore e del sindacattui questi aderisce o conferisca mandato, il giudice, in ogni

stato e grado del giudizio di merito, pud disporre con ordinanza, quando ritenga irrilevant
insufficienti gli elementi di prova forniti dal datore di lavoro, la reintegrazione del lavoratore nel posto

RA fF@2NR® [ Q2NRAY I V1 lrecldmo@nmedizbal gludice Sr&tBsimb yhedded v |- G |
LINRY dzy OA L G @ OX8 [ UNRAYI2W1 I |LI0asS ySiaSayI NBE OSSO 2R S O A
f AOSYTAlIYSyidi2 wRSA RANRIASYyi{GA RSEtS w{!863 Af RI {2
FfftQ2NRAYIFYT I @OX8X y2y AYLMAYIGFE 2 02y FSmivl il RI
ogni giorno di ritardo, ghagamento a favore del Fondo adeguamento pensidihiuna somma pari

allimporto della retribuzione dovuta al lavoratore.

3. Sanctions available and application in practice

Il licenziamento illegittimo del dirigente delle RSU integiaoltre ¢ una condotta antisindacalen
Gr2fliA2yS RSEE{QFNIO™My RStf2 {GFddzi2a RSA fF @2NI

499 Art. 22 1. 300/1970:«ll trasferimento dall'mita produttiva dei dirigenti delle rappresentanze sindacali
aziendali di cui al precedente articolo 19, dei candidati e dei membri di commissione interna puo essere
disposto solo previo nulla osta delle associazioni sindacali di appartenenza. Le dispdsizui al
comma precedente ed ai commi quarto, quinto, sesto e settimo dell'articolo 18 si applicano sino alla
fine del terzo mese successivo a quello in cui é stata eletta la commissione interna per i candidati nelle
elezioni della commissione stessaino alla fine dell'anno successivo a quello in cui & cessato l'incarico
per tutti gli altri»

500gj veda gia Cass. 18 novembre 1975, n.3875, in Mass. Giur. Lav., 1976, pag.28 .

01G, Zangari, Licenziamento, Enciclopedia del Diritto, XXIV, 1974, n° 17.
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Il sindacato ha una propria legittimazione ad agiper censurare il licenziamento discriminatodel
ddz2 NI LIINBa Syl yi Scordgta fndzsingada® olj dzZl €t AFAOFI6AE S 4

Ly LJ NI AZRRIINES {fiQiNdiie® RS A Qdialord 2 ddfbré @ Isdbro pohgf O A & O S
essere comportamenti diretti ad impedire o limitare l'esercizio deflarta e della attivita sindacale

nonché del diritto di scioperau ricorso degli organismi locali delle associazioni sindacali nazionali che

vi abbiano interesse, il [Tribunale in composizione monocratica] del luogo ove € posto in essere |l
comportamento denunziato, nei due giorni successivi, convocate le parti ed assunte sommarie
informazioni, qualora ritenga sussistente la violazione di cui al presente coandiaa al datore di

lavoro, con decreto motivato ed immediatamente esecutivo, la cessazione @@hportamento

illegittimo e la rimozione degli effetti. L'efficacia esecutiva del decreto non pud essere revdiada

alla sentenza con cui il [Tribunale in composizione monocratica] in funzione di giudice del lavoro
definisce il giudizio instaurato a moa del comma successivo. Contro il decreto che decide sul ricorso

€ ammessa, entro 15 giorni dalla comunicazione del decreto alle mgupiosizione davanti al
[Tribunale in composizione monocratica] in funzione di giudice del lavoro che decide con aentenz
AYYSRAFGFIYSYy(dS SaSOdziagdl & wXx6 Lf RFEG2NBE RA I @2
comma, o alla sentenza pronunciata nel giudizio di opposizgménito ai sensi dell'articolo 650 del

codice penal® [ QI dzii 2 NRA (£ publiizRzoherdéllNFentenza NdRdleydt contldnnai

modi stabiliti dall'articolo 36 del codice penale.

[ QF NIdny {dFGdzi2 YANFr F IFENFYGANB dzyl Gdzi St ST
brevita temporale del procedimentpinoltre stabilendd QA YY SRA I (i tei pSodvEddneriii, e @A ( L
inoltre prevedendacsanzioni fortemente stigmatizzanin caso di inottemperanza del datore di lavoro

alle pronunce del giudice.

La tutela contro la condotta antisindacale avviene pertanto su diversi piani ereadg una tutela

inibitoria ¢ la cessazione immediata della condotta una tutela ripristinatoria il ritorno allostatus

guo ante Queste tutele sono state inoltre rafforzate dalla previsione di una misura coercitiva indiretta,

la quale, pur essendo darattere generale, & esplicitamente richiamata dalla disciplina giuslavoristica:

d&A GNI GOl RSEEQFNI® cpn RSt O2RA0S LISyl tS OKS

f SALEYSYdS RFEG2 REFEfEQ! dzil 2 NR G+ LISONdi oxding puBtbiic6o RA 3 A
ROQAIASYSn ail akestSiyora#re niebicsd l$atto-nonRé&fitlis€e un pidl grave reato»

0 unasanzione penale pecuniarief QI 'Y Y &iyforatl un massimo di 206 euro.

4.  Constitutional basis for collective represgation of workers

[ tAO0SNIt AAYRIOFES aA F2yRI LINAYOALIfYSY(dS adz
« Q2NBIFYATTITA2Y® 3AYRAOSNALS aAYVRERNF S LRaddzA I =
f

daogniingerenzaneicodry i1 A RSt QFr GiAOGAGL AAYRIFIOFIES Sz RIffQ

La liberta sindacale deve essere intesa comalititto soggettivo assolute che incontra un unico
fAYAGS yStfQFNId wmT R Vieta dif dbdtitiirdsindacatR@ comddd, @2 NI { 2
evidenziando il distacco dal modello corporativo del precedente Stato fag®ista.

502 Art. 17 1.300/1970, Sindacati di comodo: «E fatto divieto ai datori di lavoro e alle associazioni di datori di
lavoro di costituire o sostenere, con mezzi finanziari o altrimenti, associazioni sindacali di lavoratori».

S Q2 NRAY I YSyYy (2 @ddlréginNg fasdisthzon T degge RaprNel926 n.563, la quale prevedeva
il sindacato unicdart. 6 c.3:xnon puo essere riconosciuta legalmente, per ciascuna categoria di datori
di lavoro, lavoratori artisti o professionisti, che una sola associaegjprguesto sindacato era
riconosciuto come persona giuridica di diritto pubblico, e cid consentiva un penetrante controllo da
parte dello Stato.
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[ QF NI ® od NI LIINBaSydal dzy O2NRBffINAR2 RS{f&Q&FNI® ™
cittadini hanno diritto di associarsi liberamentsenza autorizzazione, per fini che non sono vietati ai

singoli dalla legge penale. Sono proibite le associazioni segrete e quelle che perseguono, anche
indirettamente, scopi politici mediante organizzazioni di carattere militare».

[ QF NI ® o fgnor@eho agsbciatNd in fuanto, da una parte, garantacsingolo soggettda

liberta di appartenere al sindacatce di concorrere, direttamente o indirettamente, alla sua
F2NXNIT A2y S SEQRNAE OR T T 8lieskritdrs la propyaRititd) Isénfa trovare

2a0F 02t A LISNJ Af N} 33AdzyIAYSyid2 RSA &adz2A FTAYA S
lavoro.

{dzf £ QF NI® o aAir TFpusdlRhosindacalkS Af LINAYOALIA 2 RSt

[ QF NI & o ¢ 3 llibeasindacalén8gativa/eiieSl difitto del lavoratore di non aderire ad
alcuna organizzazione sindacale o alle attivita da essa promosse.

I jdzSad2 LINRPLRAaAAG2 fQFNlIompz fSGido X RStt2 {aGlI i
od atto diretto asubordinare I'occupazione di un lavoratore alla condizione che aderisca o non aderisca
ad una associazione sindacale ovvero cessi di farne pAfte».

[ QF NII® o O2yGASYyS Ay2f iNBxX |t aSO2yR2 O02YYl I d
attuazione: «Asindacati non pud essere imposto altro obbligo se non la loro registrazione presso uffici

locali o centrali, secondo le norme di legge. E* condizione per la registrazione che gli statuti dei
sindacati sanciscano un ordinamento interno a base democraticsindacati registrati hanno
personalita giuridicaPossong rappresentati unitariamente in proporzione dei loro iscrigtipulare

contratti collettivi di lavoro con efficacia obbligatoria per tutti gli appartenenti alle categorie alle

quali il contratto si riferisce».

La norma é diventata lettera morta, per cause sia di carattere politico che tecnico, nella parte in cui

LNBOGSRS fQ2606fA3I2 RA NBIAAGNITA2YySsS YSYGUNB § a@)
erga omnes dei contratti colletti.>®

Si € infatti volutcevitare qualsiasi controllo da parte di istanze pubbliche sul sindacata mancata

FGiadzt TA2yS RSttt aSO2yRIF LINIGS RSEfEQINI® o /24
secondo modelli via via diversi, influenzgtl f £t QS @2f dzZl A2y S RSt O2yidaSaiz L
nel quale le relazioni industriali si svolgono.

Questo stato di cose si riflette nella disciplina della contrattazione collettiva che trova fondamento
essenzialmente sullprassj dal momento chel sindacatonon ha personalita giuridicad € quindi
gualificato semplicemente qualgarte sociale

I O2NRyYyIlIYSyi2 RSt araadasSyl @A ¥Fdz t QAcarfokadiatiieptiz y Sz 02
di diritto pubblico di rango superiore, che, riunendo al proprio interno le associazioni sindacali
O2y iNF LIJ2adSs | ONBOoOSNR R2@dziz2z NBIFEATT I NB f QI NIY
LINERdzZl A2yS® [ Q2NRAY I YSy (2 ORN9hPNI1948 @.22. F.d2 GugriF, Ay S a
Diritto sindacale, 2007, pag.23.

504 Gjugni, Diritto sindacale, Cacucci, 2007, pag. 34.

505 Gjugni, op. cit., pag.50 .
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5. Role of collective work relations

5.1 Institutions and legal meansf collective action

[ QF NII® nn RSttt/ 2aildiitioddi sci@pgr&entro i limiti previst dalE legge v G A & O
italiana. Il diritto di sciopero incontra diversi tipi di limiti il piu importante dei quali deriva dalla
necessita di programare lo sciopero in modo dgarantire i servizi pubblici essenziai cittadini.

Il contratto collettivo & il contratto con cui le cylarti sociali- organizzazioni sindacali dei lavoratori e

dei datori di lavoro o singolo datore di lavorpredetermirano la disciplina dei rapporti individuali di

lavoro e regolano taluni tratti dei loro rapporti reciproci. Il contratto collettivo & vadidga omnese

y2y az2fdlyd2 I FIF@2NBE RSItA AaAaONRGOGA | f ignd yRIOF
italiana. La regola esprime un principio fondamentale in tema di liberta sindacale.

[ Q2NRAYLFYSy ({2 AGFEAlFLY2 KI @gAradz2 | OAOSYRIFNBRA @I
O2NLIE2 NI GAG2Y At O2y (NI Gima2LR8ost.,8 doitratd ollettdddecepitd i 2 | f
nel decreto legislativo emanato ai sensi della legge n. 741/1959 (c.d. legge Vigorelli) e il contratto
collettivo di diritto comune.

Nessun quadro normativo specifico di riferimento esiste con riferimetécahtrattazione collettiva
di dirito comuneZ  OKS & f QdzyAOF 233A dziAtATTIGIF @

Una leggead hocin materia esiste solo per il settore pubblico: si tratta del D. Lgs. 30 marzo 2001, n.
Mc p NHzdNotkeOgerierali sdll'ordinamento del lavoro alldipendenze delle amministrazioni
pubblicheg 5¢f

Lf &aAaGSYlF &aAYyRFEOFES AGFtAlFy2 &A NB3IIS ljdZAyRA ad
Cost.; le norme datodice civile(libro 1V, tit. Il e alcune norme del libro V, tit. |, capo llicenltratto

O2ftft ShiaA@2 O2 NLBtaUtold I@vdratdri(sullaYapprésentanzepe |R&pprésentativita

nei luoghi di lavoro ai fini del godimento dei diritti sindacali); e persino swagadrdi sindacaliche

siano Protocolli triangolari Accordi interconfederali stipulati dalle maggiori confederazioni e
associazioni sindacali unitariamente. Tra questi ultimi vanno ricordati il Protocollo del 23 luglio 1993;

f Q! O0O2NR2 AYUGSNO2yFTSRSNItS RSt Hn RXOMOSAA@DNS mMdpdo
AYGSNO2YyFSRSNI S RSt wmp FLINAES HnandT Q! OO2NR?2
settembre 2011.

La legge 30 dicembre 1986 n. 936 ha istitdit@! NOKA @A 2 bl T A2yl S RSA Oz2y
presso il CNEt.ConsiglidNazionale Economia e Lavardella Repubblica Italiartd’

In particolare, & stato per primo il Protocollo del 23 luglio 1993 a prevedere specifiche procedure di
contrattazione collettiva e inodello di contrattazioneé stato ridefinito da due accordi d2D09 (22
gennaio 2009 e 30 Aprile 2009).

[ I & 0 NHzd 4 dzNJ O2y iNIY Gldzr £ S Onafoyake didcatdgbridd JLA QI f (aNIR
alternativamenteaziendale o territoriale La durata dei contratti &€ quadriennale, salvo che per la parte
retributiva del contratto nazionale che ha, invece, durata bienf#le.

Il 28 giugno 2011 é stato stipulato un accordo interconfederale unitaria cui si prevede
SALINBAAIYSY(dS OKS A O2ydNIGGA O2ttSGGABA 1 ASYRE

506 GU n.106 del B-2001- Suppl. Ordinario n. 112.
7T Ql NDKAGA2 § 02y hfyhdriwzneti/B472cankaftziond $ebto=87b 9 [
508 Gjugni, Diritto Sindacale, 2007, pag.162 .
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esigenze degli specifici contesti produlti¢ ® { A a2y 2 L}2adsS O02aw S o6Fair |
della disciplina del contratto di lavoro nelle singole imprese, a seconda degli interessi delle parti e dei
reciproci rapporti di forza%

Per quanto riguarda la stipulazione di contrattidaerogapeggiorativa si conferma il modello della
derogabilitd controllatg ossia subordinata al rispetto di tre condizioni: la sussistenzzbidttivi

economici ragionevoli quali la gestione di situazioni di crisi, la promozione dello sviluppo economic

Sk2 200dzZLd 1 A2ylFtS RSttt QAYLNBal SOO0oT fI €AYAGIFT
LINBAGITA2YyS fF@2NF GAGIF S 3IJEAT ZNINKN N3 odD A BF ISy RISIE If
stipulare accordi aziendali derogatori alle s@LINS a Sy i y1 S aAyRI OFf A ow{!
organizzazioni sindacali territoriafirmatarie del nuovo AP

I121 novembre 2012un ulteriore accordo sulleinee programmatiche per la crescita della produttivita
e della competitivita in Italiaon é stato sottoscritto dalla principale organizzazione sindacale italiana,

laCGIL] QF OO02NR2 O2yFSNXI Af aradSYl LINBOSRSyi(S F2yF
e di secondo livello ma rafforza questo secondo tipo di contrattaZithe

Secondot Q L {akfalfie di gennaio 2014 i contratti collettivi nazionali di lavoro in vigore per la parte
economica riguardano 83,8% degli occupatiipendenti.

5.2 Collective work relations in practice

In ltalia, il sindacato si & storicamente organizzato su kdselogica sono tre le maggiori
organizzazioni sindacali italiane: la CGIL, di ispirazione comunista, la UIL, di ispirazione socialista, la
CISL, di ispirazione cattolica. Vi &, tuttavia, un altro modello organizzativo, quello dedtaft ghnion

¢ in italiano $ndacato di mestiere che associa i lavoratori svolgenti la stessa attivita e, inoltre, il
aAYREFOF G2 LIS NJfoNdaty sul tifoQifaivikaleseichekaldal datore di lavoro.

Tra questi ultimi, in Italia ha un ruolo importante la FKOIBIL ilisdacato del settore metalmeccanico
che fa capo alla CGIL.

Oltre ai sindacati confederati, esistono sindacati autonomi, i quali esprimono interessi riferiti a
particolari categorie di lavoratori. Essi sono pur sempre organizzati in confederazioni ndzhoniili

la CISAL (Confederazione ltaliana Sindacati Autonomi Lavoratori) e la CONFSAL (Confederazione
Italiana Sindacati Autonomi Lavoratori).

Gli iscritti che le principali confederazioni dichiaravano di avere nel 2010 sono: CGIL: 5.748.269, CISL:
4.542354, UIL: 2.184.911.

Questi dati sono pero contestati dalle altre parti sociali e, per le ragioni storiche gia evocate, non e
possibile avere a disposizione dati certi.

In definitiva, le relazioni industriali italiane sono caratterizzate ddialogocostantetra parti social
contrapposte e governo, anche se si puo registrareteandenza recente alla decentralizzazione della
contrattazione

09 Gjugni, Diritto sindacale, Cacucci, Bari, 2010, Appendice di aggiornamento 2013, pag.7 .
S0 Giugni, @. cit., pag.8 .
51 Giugni, op. cit., pag.19 .
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1. General overview of legal protection against unfair dismissal

The constitutional framework

The constitutional framework for labour relations issues, including the termination of employment
relationships, is represented by the Constitution of the Slovak Republic, Act No. 460/1992 Coll. as
amended®'?where Article 35paragraph 3 enshrines the right to work and lays down the obligation of
the state to provide adequate material support to those citizens who are unable to exercise that right
without a fault of their own.Article 36 of the Constitution lays down the rightf workers to be
protected against arbitrary dismis&&land discrimination in employment:

G! NIAOES op
(1) Everyone has the right to a free choice of profession and to training for it, as well as the right to engage
in entrepreneurial or other gainful aiefty.
(2) Conditions and restrictions with regard to the execution of certain professions or activities may be laid
down by law.
(3) Citizens have the right to work. The state shall materially and to an appropriate extent provide for citizens
who are urable to exercise this right through no fault of their own. The conditions shall be laid down by law.
(4) A different regulation of rights listed under paragraphs 1 to 3 may be laid down by law for foreign
YIEGA2Y It &adé

G! NIAOES oc
Employees have the right just and satisfying working conditions. The law guarantees, above all
a) the right to remuneration for work done, sufficient to ensure them a dignified standard of living,
b) protection against arbitrary dismissal and discrimination at the work place,
c) labor safety and the protection of health at work,
d) the longest admissible working time,
e) adequate rest after work,
f) the shortest admissible period of paid leave,
30 GKS NRAIKG (2 O2tft SOGAGBS ol NHIFI AyAyIodé

Key sources

Theprincipalsource of labour law ithe Labour Cod#&*which,along with theCivil Codé'regulates

in a comprehensive manner, labour relationshipfie Civil Codehich has a subsidiary validity in
relation to the general part of the Labour Code. The Labour Codeeapplibusiness activities in
general and, in a subsidiary manner, to public servants (e.g. teachers). The domain of public service is
regulated under Public Service A&No. 313/2001 Coll. and that of civil service by Civil Servic&’Act

No. 312/2001 CollAll three laws of 20D governing labour relations hawme feature in commorg

they have beerirequently amended. This legal situationontinues todayAn ydated version of the

Laws can be found on the home page JARRINOtny automatizovany systém prgeh informacii of

the Slovak Ministry of Justié¢é&

Besideghe abovementionedlaws the following normative legal acts hawgnificance for labour
relations: Act No. 2/1991 Coll. on Collective Bargaining, Act No. 461/2003 Coll. on Social Insurance, Act

512 Constitution of the Slovak Republic No. 460/1992 Coll.

SB2A6 a I 12tS10A0 Y2YSy Gt NI 1 !'adlk @S {d1uoSyailSe wSLidz
514 glovak Labour Code No. 311/2001 Coll.

515 Civil Code No. 40/1964 Coll.

518 pyblic Service Act No. 313/2001 Coll.

517 Civil Service Act No. 312/2001 Coll.

518 http://jaspi.justice.gov.sk/jaspiwl/jaspiw_mini_fr0.htm
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No. 5/2004 Coll. on Employment Services, Act No. 552/2003 Coll. on the Performance of Work in the
Public Interest, Act No. 553/2003 Coll. on Compensation for Certain Employees in the Performance of
Work in the Public Interest, amending and supplementiagain other laws, Act No. 365/2004 Coll.

on Equal Treatment in Certain Areas and Protection against Discrimination, amending and
supplementing certain other laws (nafiscrimination law), Act No. 420/2004 Coll. on Mediation, Act

No. 125/2006 Coll. on LabolInspection, Act No. 124/2006 Coll. on Safety and Hygiene at Work and
Code of Civil ProcedureAct No. 99/1963 Coll.

Some aspects of termination of employment are addressed, in particular, in Directive 75/129/EEC on
collective redundancies.

In the Sloak legal system, thease law of courtsloes not have the character of a source of law,
although it is generally adhered to by lower courts. Regarding termination of employment
relationships, the most extensive case law concégngiination at the initiative of the employeron
structural grounds and on disciplinary grounds related to the conduct of the employee.

Terminology

As regards the terminology used in connection with termination of employment, the Slovak Labour
Code does notmake any distind 2y 6 Si6SSy | y2GA0S 3IAGBSY oe&
IAPSY o6& (KS SYLX 2@8SS oaNBaAdyliAz2yeéod ¢KS {f
of the employment relationship after the lapse of the period of noticiee. the natice. Besides giving
notice, the Slovak Labour Code enables the employer or the employee to unilaterally terminate their
employment relationship with immediate effedkeferenceo this way of terminating an employment
relationship is, underthe Slovak Laiur Code known as thed A YYSRALF GS GBaNXYA Y| G A
SYLX 28YSyid NBflFIGA2yaKALXE ®

An employer must make the immediate termination of an employment relationship in writing, wherein
he must define the reason in terms of deed in such a way that no confustbramather reasorcan

be possible, this to be delivered to the employee within the determined term, or it will otherwise be
deemed invalid. The stated reason may not be subsequently amended. The provisions of the Slovak
labour law governing termination afmployment havea cogent characte?'® According to § 59 of
Labour Codean employment relationship may be terminated by agreement, bijae, by immediate
termination or by termination within a probationary perio#®° In certain casesthe employment
relationship is terminated on the basis of a legal event, in which case there is no need for a légal act
effecttermination. Such legal events may include the lapse of a certain time period, or completion of
a certain task. An important legal event is also death of the employeeBy analogy witlother legal
acts,the giving ofnotice - as the most important unilateral legatt underlabour law- is invalid if it

does not meet all the requisites of a legal act, i.e. when it is in conflict with the lawgubuoients the

law, or it is in conflict with good moratét

S1%Barancova HZakonnik prace, Komentar, 2.ed., C.H.Beck 2010, pp. 422 et sequentia
520These are cogent provisions of the Labour Code and, as such, must be complied with in collective agreements
and employment contracts. Thus, a collective agreement oemployment contact may not extend
the grounds for termination over and above those laid down in the Labour Code.
0% pgp 2F [F062dNI [ 6 A¢CSNYAYLFGA2Yy 2F SYLX 28YSyid NBfI G
dGom0O 'y SYLX28YSyid NBtFIA2YAKALI Y@ 0SS GSN¥YAYIGSR
a) by agreement,
b) by notice,
¢) by immediad termination,
d) by termination within a probationary period.
(2) An employment relationship concluded for a fixed period shall terminate upon expiry of the agreed period.
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1.1. Substantive reasons for legitimate dismissals
1.1.1. Individual dismissals for no®conomic reasons

The employer may give notice to an employedy on the grounds explicitly setut in § 63 8ction 1

of the Labour Code?? This is aogent provision of the Labour Cogdehich does not allow narrowing
down or expanding the range of grounds for the notice. The employer must substartefeig the
groundsfor the notice in the notice itself, clearly distinguishing them from other grounds. According
to 8 61 paragraph 2 of the Labour Code, the reason for gwoigge must be formulated in a
sufficiently concrete manneso that it may not be confused withdifferent reason; otherwise the
notice is invali®?®No additional alterationof the grounds for the notice is allowed. An employer may
according to 8 63 of the Labour Codere notice to an employee only for the following reasons: if the
employer or parthereof, is woundup or relocated,if an employee becomes redundant by virtue of
the employer or competent body issuing a written resolution on change in duties, technical equipment
or reduction in the number of employees with the aim of securing woficiehcy, ordue to other
organisational change$?

An employer may further give notice ihaedical opiniona G I 1§ S& GKFd GKS SYLX 2e&SS
has caused the long term loss of his/her ability to perform his/her previous work or if he/she can no
longer perform such work as a result of an occupational disease or the risk of such a disease, or if
he/she has already received the maximum permitted level of exposure in the work place as determined
by a decision of a competent public health body. Acecardo the same provision of the Labour Code
anemployer may give notice to an employee if an emplogees not meets the preconditions set by

legal regulationsfor the performance of the agreed work, or does not fulfil due to no fault of the
employer, therequirements for the proper performance of the agreed work determined by special
regulation or by the employer in internal regulations, or does not satisfactorily fulfil the work tasks,
and the employer has in the preceding two months challenged him itingrto rectify the
insufficiencies, and the employee failed to do so within a reasonable period of time, and if there are
reasons on the part of the employee, for which the employer might immediately terminate the
employment relationship with him/her, dvy virtue of less grave breaches of labour disciplioetess

(3) An employment relationship of an alien or stateless person shall terminaessitdrminated by other

means, upon the day

a) his residency within the territory of the Slovak Republic is due to terminate pursuant to an executable ruling
on the forfeiture of residence permit,

b) a verdict imposing the sentence of expulsion fromtémeitory of the Slovak Republic on such person

entered into force,

c) of expiration of the period for which the residence permit on the territory of the Slovak Republic was issued.
(4) An employment relationship shall terminate upon the death of the elfoS @ ¢

522Barancovéa H., Zakonnik prace, Komentar, 2.ed., C.H.Beck 2010, pp. 443 et sequentia.

5238 62 of the Labour Code lays down the minimum length of notice. In case of notice, employment relationship
is terminated after the lapse of the notice period whiis identical for the employee and the employer and may
not be shorter than two months. The period of notice starts running on the first day of the month following the
date of the notice.

In case the notice is given at the initiative of the employer,gh®wloyee who has worked no less than five years

for the employer is entitled to an at least thremonth notice.

By setting out only a minimum notice period without defining its maximum length the Labour Code creates a real
space for collective bargainingn@ for enacting a more favourable exercise of such rights under the labour law
in a collective agreement. Since most business entities in the Slovak Republic have no social partner, they are not
able of making real use of this possibility offered by thiduat Code through a collective agreement. Grounds

for the notice have no influence on the length of the notice.

524Barancova H., Zakonnik prace, Komentar, 2.ed., C.H.Beck 2010, pp. 443 et sequentia
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grave breaches of labour disciplinghe employee may be given a notice if, with respecatwreach
of labour discipline, he/she has beevarned in writing within the previous six months ag the
possibility ofdismissal

An employer may give an employee notice, unless given on grounds of unsatisfactory fulfilment of
working tasks, for less serious breashof labour discipline or for reasons for which immediate
termination of employment riationship is applicable, only in such case where the employer does not
havethe possibility to further employ the employednot even for a reduced working timén the

place which was agreed as the place of work performance, or the employee is not wilSht to

other work appropriate to him offered to him/her by the employer at the place of work agreed as the
place of work performance or undertake the necessary training for this other %ork.

525 Notice given by employer according to § 63 of the Lalitode:

dom0 !y SYLX 2SN YIe 3IAPS y20A0S (2 Iy SYL}X28SS 2yfe
a) if the employer or part thereof, is wourgp or relocated,

b) if an employee becomes redundant by virtue of the employer or competent body issuing a written rasolutio

on change in duties, technical equipment or reduction in the number of employees with the aim of securing work
efficiency, or on other organisational changes,

OO0 I YSRAOFE 2LAYA2Y aidldSa GKFd GKS SydlisheraliQa KSI f
to perform his/her previous work or if he/she can no longer perform such work as a result of an occupational
disease or the risk of such an disease, or if he/she has already received the maximum permitted level of exposure
in the work pace as determined by a decision of a competent public health body,

d) an employee:

1. does not meets the preconditions set by legal regulations for the performance of the agreed work,

2. ceases to fulfil the requirements pursuant to § 42 paragraph (2),

3. does not fulfil due to no fault of the employer, the requirements for the proper performance of the agreed
work determined by special regulation or by the employer in internal regulations, or

4. does not satisfactorily fulfil the work tasks, and the emptdyas in the preceding two months challenged him

in writing to rectify the insufficiencies, and the employee failed to do so within a reasonable period of time,

e) if there are reasons on the part of the employee, for which the employer might immedtatetynate the
employment relationship with him/her, or by virtue of less grave breaches of labour discipline; for less grave
breaches of labour discipline, the employee may be given a notice if, with respect to breach of labour discipline,
he/she has beewautioned in writing within the previous six months as to the possibility of notice.

(2) An employer may give an employee notice, unless given on grounds of unsatisfactory fulfilment of working
tasks, for less serious breach of labour discipline or fosara for which immediate termination of employment
relationship is applicable, only in such case where

a) the employer does not have the possibility to further employ the employee, not even for a reduced working
time, in the place which was agreed as thage of work performance,

b) the employee is not willing to shift to other work appropriate to him offered to him/her by the employer at

the place of work agreed as the place of work performance or undertake the necessary training for this other
work.

@)/ 2yRAGAZYa YI& 06S F3INBSR Ay | O2ttSOGAGS | INBSYSy
paragraph (2) or excluding the performance of this duty.

(4) An employer, due to breach of labour discipline or for reason immediate termination of empibyme
relationship, may only give notice to an employee within a period of two months from the day the employer
became acquainted with the reason for notice, and breaching of labour discipline in abroad, within two months
FNRY GKS SYLX 2@ S 80 aNgdivdithidoneTydaR fidm thédsypwhen the reason for notice
occurred.

Op0O 2KSNBX gAGKAY GKS LISNA2R 27F (62 Y2yGKa &adGALdzZ I G§SR
of labour discipline may be witnessed becomes the subject ofgedings of another body, notice may still be

given within two months from the day when the employer became acquainted with the outcome of such
proceedings.

(6) If the employer intends to give a notice to an employee on grounds of breach of labour nksdigliishe

shall be obliged to acquaint the employee with the reason for such and enable him to give his/her statement on
0KAADE
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An employer may als@ccording to 8 68 of the Labour Coderminate an employment relationship
exceptionally,only in caseswhere the employee was lawfully sentenced for committing a wilful
offence, or was in serious breach of labour discipliie.

1.1.2. Two categories of economic reasons for a notice

The Slovk Labour Code recognises two categories of economic reasons for a notice on the part of the
employer:
I reason for a notice pursuant to 8 63 paragraph 1(a) of the Labour Code (winding up or
relocation of the employer)
1 reason for a notice pursuant to § 63 pgraph 1(b) of the Labour Code (redundarféy).

An employer may give noticepursuant to Section 63 paragraph 1 (a) of the Labour Code for the
following four categories of reasons: (Wjnding up of the employer without legal succession,(2)
winding up of a part of the employer, (Blocationof the employer as a whole, and (4) relocation of
a part of the employer.

In the case ofa winding upof the entire employing entity (i.e. its dissoluticas a legal entity), the
employerno longer has an objective possibilityto continue employing his employees. Since the
winding up of the employing entity does not automatically lead to the termination of employment
relationships, the employer is obligéalterminate employment relationships of his employees before
the dissolution becomes final and ensure that theitice periods come to term before the
dissolution date®?®

526 Immediate termination of employment relationship according to § 68 of the Labour Code
domo !y SYLIX 2& Sadplaginent relaBoNsghip gkeepitiGnally, ynly in cases where the employee
a) was lawfully sentenced for committing a wilful offence,
b) was in serious breach of labour discipline.
(2) An employer may, pursuant to paragraph (1) immediately terminate the gmyaat relationship only within
a term of two months from the day that he/she became acquainted with the reason for immediate termination,
however by the maximum of one year from the day such reason occurred. The provisions of 8§ 63, paragraphs (4)
and (5) kall equally apply to the commencement and lapse of this term.
(3) An employer cannot immediately terminate the employment relationship of a pregnant employee, a female
employee on maternity leave, or a female or male employee on parental leave, witheafdarale or male
employee caring for a child younger than three years of age, or with an employee who personally cares for a
close person who is a person with severe disability. An employer may however, terminate an employment
relationship with them by ging notice, except for an female employee on maternity leave and male employee
2y LI NByGrt tSF@S 072 mMccX LI NIFINILK omMO0X F2NJ NBlFaz2ya
52" Notice given by employer for economic reasons according to § 63 of the Labour Code:
a 6 m employér may give notice to an employee only for the following reasons:
a) if the employer or part thereof, is woungb or relocated,
b) if an employee becomes redundant by virtue of the employer or competent body issuing a written resolution
on change irduties, technical equipment or reduction in the number of employees with the aim of
dS0dzNAy3a 62N)] STFFAOASyOes 2N 2y 2GKSNI 2NABIFYAT | GAz2
528 According to the § 29 of the Labour Code an employer is obliged, no later than one month prior to giertran
of rights and obligations arising from labdamv relations, to inform the employe&epresentatives, and if no
SYLX 28S5SSaQ NBLNBaSyidlFdA@Sa 2LISNIGS Fd GKS SYLX 28 SNE
proposed date of transfer, b) reass thereof, c) laboutaw, economic and social implications of the transfer
with respect to employees, d) projected measures of the transfer affecting employees. With a view to achieving
consensus, an employer is obliged, at the latest one month priammementation of measures affecting
SYLX 2e8Sasx (2 yS32G4AF30S adzOK YSI adaNBa 6AGK GKS SyL}i 2e
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In the case of winding up of the entire employing entity, the employer has no tibgepossibility to
offer his employees other suitable work (8 63 Section 2 of the Labour Qédg)rotective period

LIzNE dzE yi G2 2 cn 2F GKS [l 062dz2NJ / 2RS OLINRPKAOAGA

special protection) or to 8 66 of the Lalr Codgconcerning prior consent by the competent office of
labour, social affairs and family the case of notice given to an employee with a disabiléye
applicable to the termination of employment relationship by a notice given by the employéndor
above mentionedeason.

In the case ofa winding up of only a part of the employing entity, the employer has the right to give

notice to an employe®nly where he can offer no other suitable wonsursuant to § 63 Section 2 of
the Labour Code, or ihe latter has refused to accept that worRrohibition of notice pursuant to §
64 of the Labour Code does not apply to the as¢his ground for terminatioreither. The employer
has a duty to effectively help the employee firalternative adequate employnent.

The relocation of the employer or part thereafonstitutes another economic reason for notice given

by the employer to which the prohibition of notice pursuant to § 64 of the Labour Code does not apply.

In the case ofthe relocation of the entire emioying entity or part thereof, the employer loses the
possibility of fulfilling one of his basic duties under the employment contractheeduty to employ
the employee at the agreedipon placeof the performance of work. Notice is obviously an option

only after the employer has failed to reach an agreement with the employee on changing the place of
the performance of work agreed in the employment contract. If the employee is not willing to work at

a place other tharthat agreed upon in the employment ntract, the employer has the right to give
notice to the employee concerned.

An employer may further give notice pursuant to § 63 Section 1(b) of the Labour code if an employee

becomes redundant by virtue of the employer or competent body issuing a writtsolution on

change in duties, technical equipment or reduction in the number of employees with the aim of

securing work efficiency, or on other organizational changes.

1.4.2. The Concept of collective redundancy

According to § 73 of the Labour Codellective redundancy means the termination of employment

~

z
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on the grounds set out in § 63 paragraph 1(a) and (b) of the Labour Code (economic reasnns) or
agreement on the same grouné&.Besides general substantive law requirements that the employer

must meet in everynstance ofndividual noticebeing givenlabour law provisions governing collective

redundanciesalsolay down other obligations viadvA & SYLJX 28 SSaQ NBLINBaSyidl (Ac¢

office of labour, social affairs and famify.

Consultation obligations of employersenterprisesc vis-a-vis their social partnerare aimed at

reaching agreement, especially on measures to prevent collective redundancies or reduce the number

of affected workers. The purpose of consultations on collective redundaacgesso to look for the
possibilities of finding suitable jobs for employessother workplaces, and to discuss measures to
mitigate unfavourable consequences of collective redundancies.

529 Slovak labour law provisions on collective redundancies are, in essence, in conformity with Directive
75/129/EEC codified by Directive 98/53Z whose purpose is to mitigate the social consequences of collective

redundancies.

0wz dzZl I [ X hOKNIYylF TFYS&aldyl yO4 LISR KNP YIRRY &Mt LINE L2 dz
sequentia Barancova H.\)K2 @S2 LIN} @y S2 ¢ LINI @i& InKPNiBaYalmRdy $9862 NoLINE LJA O

13, pp. 913.
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reach an agreement relating to consequencesailfective redundancies.

Under the current legislation, the employeratso obliged to provide information about collective
NBERdzy Rl yOé& I yR Fo62dzi (GKS NBadzZ & 2F O2yadzZ GF GA2y2
office of labour, social affairsnd family. Termination of the employment relationship by notice or by

mutual agreement may not take place earlier than one month from the date of service of a written
notification on planned collective redundanci&s.

§ 73 Section 7 of the Labour Codgdalown the duty of the employer to consult the office of labour,
social affairs and family about the ways and means of avoiding collective redundancies or reducing the
number of workers affected, mainly about necessary steps for safeguarding jobs, Ijessibf
employing workers made redundant with other employers, or possibilities of finding new jobs for
workers made redundant who underwent retrainifig.Consultation and information obligations laid
down in the Labour Code need not be fulfilled in aafseontracts of employment concluded for limited
periods of time that have expired, the case of termination of employment contracts of the crews of
seagoing vessels anathere employershavefiled for bankruptcy?>?

BICSGGSNI w2 03 t NP Rf 2dz0OSYy N Gée L2 gSRYN R20& L¥3 KNRBYIl Ry
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533§ 73 of the Labour Code regulating collective redundancies:

aomo [/ 2tfSOGABS NBRdzyRIFIyOe akKlff 200dz2NJ AF |y SYLX2e
relationship by notice for the reasons stipulated in § 63 paragraph (1) letter (a) and (if)employment

relationship is terminated by another method on reason not relating to the person of the employee within 30

days

a) of at least ten employees of an employer who employs more than 20 and less than 100 employees,

b) of at least 10% of total ugxpenses of employees of an employer who employs more than 100 and less than

300 employees,

c) of at least 30 employees of an employer who employs more than 300 employees.

(2) With a view to reaching an agreement, the employer shall be obliged, at legstmonth prior to
O2YYSyOSYSyid 2F 02ttt SOGAGBS NBRdzyRIyOASazr G2 yS3a2GAl ¢
y2 SYLX 28S8SSaQ NBLINBaSyidliArAdSa Ay GKS 2N] LI I OS RANBC
avoidance of collective rethdancies of employees, or reduction thereof, mainly negotiate the possibility of

LI F OAy3 GKSY Ay FLIWNRBLINRIFIGS SyLwiz2eySyd +d GKS SyLX 2e
preparation, and measures for mitigating the adverse consequenceslettive redundancies of employees. To

this end, the employer shall be obliged to provide the employees” representatives with all necessary information

and to inform him in writing, in particular as to

a) the reasons for collective redundancies,

b) the nunber and structure of employees to be subject to termination of employment,

¢) the overall number and structure of employees employed by the employer,

d) the period over which collective redundancies shall be effected,

e) the criteria for the selection @mployees to be subject to termination of employment.

(3) The employer shall concurrently deliver the transcript of written information pursuant to paragraph (2) to the

Labour Office.

(4) Subsequent to negotiations on collective redundancies withethployees” representatives, the employer

shall be obliged to submit written information on the outcome of negotiations to

a) the Labour Office,

b) the employees’ representatives.

(5) The employees’ representatives may submit comments relating to colleetivendancies to the Labour

Office.

(6) With regard to collective redundancies, the employer may give notice to employees for reasons as stipulated

in 8 63, Section (1), letters a) and b), or propose termination of employment relationship by agreemidat for

same reasons, at the earliest upon expiry of one month from the day of delivery of written information pursuant

to paragraph (4).
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1.2. Procedural requirements for legjmate dismissals

A common prerequisite for noticeeinggivenby employerr notice of resignation bgmployees is

that they must be issueth writing; otherwise the notice is invalid. The documents issued by the
employer in connection with terminationfahe employment relationship mudie personally served

on the employee€?* The employer serves the documents on the employee at the workplace, at the
SYLX 28SSQa R2Yh& kah Be readthidslfittsNshat pdsdible, the document may be
servedbyNBEIA AGSNBR YIFIAf o6SIENRAY3a GKS y23GS GLISNB2YL
the employer. The documents drawn up by the employee in connection with the creation, change or
termination of the employment relationship are served by the emploge¢he workplace or as a
registereddelivery. The document is deemed to have been served when the employee or the employer
accept thedelivery, but also when they refuse to accept the document or when the postal service
returns thedeliveryas undeliverale >3°

The effect of the notice of termination is geared towards the future, the termination of an
employment relationship does not coincide with the date on which this unilateral legal act becomes
binding, i.e. the moment of its servickut the notice becomes effective only upon the lapse of the
statutory notice period which starts running on the first day of the month following its set¥fice.

The employer maimmediately terminate an employmentelationship for the qualified reasons (see
above § 68 of the Labour Codaj the latest within one month from the date on which the reason
for immediate termination of employment relationship came to his knowledge, fmtater than
within one yearfrom the date on which the event in question occurred. Both time limits have a
preclusive characte®®” Upon their expiry, the employer no longédras the right to immediate
termination ofthe employment relationship.

1.3. Burden of proof and available sanctien

Inthe case ofaninvalid termination ofthe employmentrelationship both parties, i.e. the employer
and the employee, have the right pursuant to 8880 of the Labour Code to fileaurt action

(7) The period as stipulated in paragraph (6) shall be used by the Labour Office to seek solutions to the problems

raisedby the projected collective redundancies. The Office of Labour, Social Affairs and Family may make a

reasonable reduction in the period pursuant to paragraph (6); if so it shall inform the employer of the reduction

in writing immediately.

(8) If an employe violates the obligations stipulated in paragraphs 2 to 4 and 6, an employee subject to

termination of an employment relationship within the scope of collective redundancies shall be entitled to wage

compensation at the minimal amount of a twofold of lisf average monthly earnings pursuant to § 134.

(9) The provisions of paragraphs (1) to (8) shall not apply to

a) termination of an employment relationship concluded for limited period of time, upon expiry of such period,

b) crew members of vessels flyitige flag of the Slovak Republic.

(10) The provisions of paragraphs (6) and (7) shall not apply to an employer who was declared bankrupt by court.

6MMO LT GKSNB FNB y2 SYLX28884  NBLNBaSydldAdSa Ay G

given in paragraphs 2 to 4 directly in relation to the affected employees.

(12) The employer must also comply with the obligations stipulated in paragraphs 2 to 4 if the decision for

collective redundancy is taken by a managing employer as defined4a&gparagraph (3).

34 Barancova H., Zakonnik prace, Komentar, 2.ed., C.H.Beck 2010, p$3&30
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within a two-month preclusive periodclaiming invalidy of termination of the employment
relationship>3® The basic preconditionfor enforcing a claim arising from an invalid termination of
employment by the employer is the notification whereby the employee notifies his employer that he
insists on his continulkemployment*® An employee and an employer may claim in court the invalidity
of termination of an employment relationship by notice, immediate termination, termination within a
probationary period or by agreemerd} the latest within a period of two montis from the due day

of employment relationship termination (the Labour Code §57%).

If the employee fails to perform work in connection with invalid termination of employment
relationship, the employer may demand from him/hexparation of consequent damags arising
thereof from the day the employer notified the employee of his/her insistence that the employee keep
performing work.

If an employeéhasterminated the employment relationship in an invalid manner and the employer
does not insist that the emplee keep performing work for him/her, unless the employee and
employer agree in writing otherwise, it is deemed that the employment relationshiptevasnated

by agreement This is onlyif an invalid notice has been given upon expiry of the term of moti€the
employment relationship was terminated with immediate effect in an invalid manner on the day when
the employment relationship was due to terminate, or if the employment relationship was terminated
in an invalid manner within a probationary pedion the day when the employment relationship was
due to terminate (the Labour Code § 78).

Decisions of courts

The § 7 section 1 of the Slovak Code of Civil Proc&dprevides that the courts in civil proceedings
hear and decide, inter alia, disputes and other legal matters arising from employment relationships.
Disputes concerning invalidity of employment relationshipse heard and decided by ordinary courts
that haw territorial jurisdiction over the place of residence or the seat of the defendant. In case of a
court dispute, the participants are pursuant to 8 120 of the Code of Civil Procelliged toidentify
evidence to prove their claim&2The court decides wibh of the proposed evidence to adduce.

If it is proven that an employment relationship was terminated unlawftitlg,court determinesin its
decisiong judgmentg that the termination of the employment relationship is invalid and that the
employment reftionship continues. The court that hears the subsequent action either aweade
compensation to the employeéif a ruling on invalidity of termination is sought by the employee) or
awards damages to the employéif a ruling on invalidity of terminatiois sought by the employef}*

If the court determines that the termination of the employment relationship by the employer is invalid,
it imposes a fine on the employer in the form of wage compensation (for the period starting on the
date of notification bythe employee until the date when the employer enables the employee to

38 Barancova H., Zakonnik prace, Komentar, 2.ed., C.H.Beck 2010; S4B3theSlovak labour law provides

that anotice applies to the employment relationship in its entirety and not only to a part thereof. The Slovak

legislation therefore makes no provision for a partial notice of termination.

539 Notice is a legal agta unilateral targeted expression of the wil terminate an employment relationship

irrespective of the will of the other party.

0pavidLh S1 G SNB LINROSAaYyN |aLIS1iGe OFf26 LR2RES 2 cn %tI tN

54 Barancovéa H., Zakonnik prace, Komentar, 2.ed., C.H.Beck 20102 g5 3B

542The Code of Civil Procedure No. 99/1963 Coll.

M_GSP6STkCAO20t I 12t ST 0NGJI ¢lhdiels2h édyCaH] Beck APgaRay2@12, pidRa\ | R 2 | >
439.
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2009/2, pp. 46 47.
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continue working; if this period is longer than 9 months, the cquwh a request from the employey
may adequately reduce or completely waive wage compensation) and, if the emmgleg®nds to be
placed back to his former work team, the court may also rule on his return to Yrk.

Courts may examine the legality of legal aciscluding themannerof terminating an employment
relationship, not only from the aspect of termination rergments under substantive law set out in

the Labour Code (for instance, necessity of a written form of notice, service of notice, offer of other
suitable work, etc,}* but also from the aspect of the essentralquirementsof legal acts set out in

the Civi Code, namely the will, manifestation of the will by the party, and conformity of the legal act
with the law, with good morals, or from the aspect of avoiding the ¥&w.

Invalidity ofthe termination ofthe employment relationship mustonsequentlybe sought in court A
different situation arises when, although the termination of employment relationship was invalid, the
employee does not insist on his continued employment, or the employer does not insist that the
employee continues performing his woi®houldthe termination of employment relationship by the
employerbeinvalid, but the employee does not insist on his continued employnagprlication of a
dfiction€ in conformity with § 79 Section 3 the Labour Code means that the employmsdationship

has terminated by mutual agreemeri®® In the case of an invalid noticdaving been given
employmentwill be deemed to havéerminated upon the lapse of the notice period or, in case of an
invalid notice given during the probationary period, from the datewhich employment was to end.
The same fiction applies in case of an invalid termination of the employment relationship at the
SYLX 28SS8SQa AYyAGAIFIGADGS LINPOARSR (KS SYLX 28SNJ R2S:
his work (& 80 of the Labo@ode) >4

These fictions apply onlyherethe parties to the employment relationship do not agree otherwise. If,

in the case of an invalid notice given by the employer othimmcase of an invalid termination of the
employment relationship by the employer with immediate effect or during the probationary period,
the employee notifies the employer that he is determined to continue being employed by him, his
employment relationship @antinues and the employer is obliged to grant hivage compensatiorif

he does not assign work to the employee in accordance with his employment contract. He is entitled
to such compensatiogorresponding to theaverage wage from the date on which he ndgfl the

S5 GAR [ @YX Y2y 1t dzZRSYGyN 2SRytyN | yiNRle 1T ySLIIGYySKz
pp. 251. et sequentia

546 § 17 Section 1 of the Labour Code stipulates e.qg. invalidity of legal action whereby an employee disclaims
KAaGkKSNI NAIKGA Ay ROFryOSed ! tS3aLt FOGA2Y FT2N) 6KAOK
not granted, a legal actionthatwags2 i y S3I2GAF SR gAGK (GKS SyLif2eS5S8SaQ NBL
action not executed in the expression as stipulated by the Labour Code is also void if so expressly stipulated by
the Labour Code. Invalidity of a legal action may not be to theirdent of an employee, unless the invalidity
was caused by himself/herself alone. If an employee sustains damage as a result of an invalid legal action, the
employer is obliged to provide indemnification for it.
547 Article 2 of Basic Principles of the LabdJ / 2 RS LINP @A RSa GKFdG Fyeé | odasS 27
right to give notice, entails the legal sanction of absolute invalidity of legal acts concerned, using legal and
procedural means that are applicable to any other form of discriminata® further Baranca@vH., K problému
T v SdzOA (i ALINI IONIGHIS LIBE dy & OK @1 Ul K2 OKZ t Nb2GydeBar@anoov@2HNE @2 f o
Zmluvna svoboda pracovnom prave, Pravnik, Pravnik, 1996/2, pp-182.
8 dzZl 202ty t ®X t NPWRd@SYNRY+ NBA dzy LI Vi RSY a12y6SyN LINT (
2009/2, pp. 46; 47.
549§ 80 of the Labour Code:
aLy OFrasS 2F |y Ay@FrtAR FANBSYSyld 2y OGSN¥YAYylLGA2Y 2F S
SYLX 285SQa Of I A Yrdostivages@RalYdelSiyfitarltoltHatof/invali@ notice given to the
employee by the employer. The employer may not enforce a claim to compensation for damages on
INRdzyRa 2F Ay@FftARAGE 2F | INBSYSyloé
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employerthat he is determined to continue being employed by him until the time when the employer
enables him to continue performing his work or until the time when the court rules on the termination
of employment pursuant to § 79 of the Labour €6ef

1.4. Recentreforms on concerning unfair dismissal laws

No changes and no reforms were proposed in response to the financial or economid-casisits
adoption in 20018 63 Section 1 of the Slovak Labour Code satsexhaustivelythe grounds fo

giving notice. The range of thgrounds for the noticecamot be extended even by agreement
between the parties. Slovakia applies the principle that notice given by the employer withatified
substantive reason is invalid. In practiedl, groundsfor the notice can be divided into economic
reasons, reasons related to the individual workers concerned, and disciplinary reaséosnomic
reasons on the part of the employer are considered as a social risk in relation to the employee not
caused by thdormer.

2. {LISOAIFf LINRPISOUAZ2Y FT2NJ 62NJ SNEQ NIBL

According to § 239 of the Labour Codepresentatives of employeeést mayinspect compliance with
labourlaw regulations including wage regulations and obligations resulting from a collective
agreSYSYy G T F2NJ GKA& LzN1LI2aS GKSe@ FNB FdziK2NAT SR Ay
a time agreed with the employer, andtifey do not reach an agreement with the employer within
three working days of informing the employer of the entryth® workplace, (b) request necessary
information and documentation from executive employees, (c) submit proposals for the improvement
of working conditions, (d) request that the employer remove discovered faults, (e) propose to the
employer or to another bdy empowered with control of the maintenance of labdaw regulations

that appropriate measures as regards the executive employees who breachJaotzgulations or

the duties resulting for them from the collective agreement be applied, (f) request fhe employer
information on what measures have been executed for the removal of faults discovered during the
performance of inspection.

Ly@2t @dSYSyild 2F SYLX 28SSaQ NBLINBaSydalrdiaAgodSa Ay (K¢
required.>*? Accordirg to 8§ 74 of the Labour Code, the employer is obliged to discuss planned
RAaYAadaalrfa ¢oAGK SYLI28SSaQ NBLINBaSydalraagSaT 20K
employees i®bliged to discuss the noticgiven by the employer within seven working days from the

date of service of a written request from the employer. If no sudtulsion takes place within this

time limit, an irrefutable legal presumption applies according to which the discussion is daemed

have taken placé>?

tfARAGE 2F y20A0S 3IANPSYy o0& GKS SYLE28SNI G2 Iy S
08 SYLX 28SSaQEREUING thsShatblr Cade)Sotherwise the notice is invalidr
Oz2yaSyd 27F Sy laive2i$ @dueed iNIBd INIka B \given to a representative of
employees during his term of office afal a period of six months upon its termination (8 240 (7) of

50 Barancovéa H., Zakonnik prace, Komentar, 2.ed., C K40, p. 537

BloyLd 2855aQ NBLINBaSyidlirodSa YSIy (K
9YLX 28S5SaQ NBLINBaSyidldAodSa F2N &
representatives under separate legislation.

%52 Baancova H., Zakonnik prace, Komentar, 2.ed., C.H.Beck 2010, ppo885

3 Hochman J., 6 aGA LINN&f dzOySK2 2R02NBISK2 2NH! ydz LIhjiA NRI
1991/12, p. 42.
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(KS [F02dz2NJ / 2RS0® LF SYLI 28S5SSaQ NBLINBHnGUHR G§A JSA
KS FTIFLAfdzNBE 2F SYLX 28SSaQ NBLINBaSyidldAgSa G2 3IALG

2F GKS SYLX 28SNN& NBI|jdsSaGd GKSNB2F Aa faz O2yail

refuse to give their consend the termination of employment relationship by noticleut other notice

conditionshave beerfulfilled and the courtuponhearing the claim on invalidity of termination filed

pursuant to 8 77 of the Labour Code (see abpesjablishes that it may not rightfuligemand the

employer to continue employing the employee, the notice is Vafd.

© Can

3.  Sanctions available and application in practice

Termination of the employment relationship may be accompanied by violations of labour law
regulations and/or noffulfilment of preconditions for validity of various ways of terminating

Sy 2yRAGAZYAa 2F FOGAQGAGE 2F SyLiz28S5SSaQ NBLNBaSydal GAgdS
Labour Code:

aomo !y FOGAGAGE 2F GKS SYLX 28SSaQ NBLINBaSyidlaArAoSaz ¢
shall be deemed péormance of work for which the employee shall be entitled to wages.

(2) An employer shall provide time off from work pursuant to § 136, paragraph (1) for performance of the position
2F SYLX 28SSaQ NBLINBaSyll GABSa gebred By Nde bokySok tNg LJI- NIi A (
competent trade union body, works council and employer provided such shall not be prevented by
substantive operational reasons.

(38) The employer shall provide the employee time off from work with wage compensation or without wage
compensation in order to perform a function in a trade union body for a period agreed between the
employer and the competent trade union body and to perform the function of a member of a works
council or a works trustee for a time agreed between the emetoand the works council or works
trustee. An employer has the right to inspect whether an employee uses the provided time off for the
purpose for which it was provided.

OnoO tdzNBdzZyid G2 AG& 2LISNI GA2YI f Ll2epraserdatives) farhédessaryl y S YL
operational activities, free of charge and to the adequate extent, facilities with the necessary
equipment, and settle expenses connected with their maintenance and technical operation.

Opl 9YLX 2885530 NBUMBASGYGAUADEA GW R BEESBNI KS SYLX 2888
to maintain secrecy on events which they discovered in the performance of their position and which
were designated by the employer as confidential. This duty shall also apply dueéngear following
the termination of the performance of their position, unless special regulation stipulates otherwise.

6cu 9YLIX 2885S8SaQ NBLINBaSyidaliArAdSa Yire y20 6SI Ay GKS ¥Fd
or otherwise sanctined by the employer.

OTU 9YLX 28SSaQ NBLINBaSyidGlFiA@dSas RdzNAy3I GKSANI GSNY Ay
protected against measures which could damage them, including the termination of the employment
relationship and which coulde motivated by their position or activity.

(8) The employer may give notice to or terminate immediately the employment of a member of the relevant
trade union body, a member of a works council or a works trustee only with the prior consent of these
empld $54Q NBLINBaSyi(lGAgSad ' a4 LINBOA2dza | aNBSYSyd
SYLX 28884Q NBLINBaSy(l GAPSa G2 aNIyd O2yasSyd Ay &N
SYLX 28SNRa NBljdzSadd ¢KS SYLX as&dhdeht Withid a @egotl f twy | 1 S dz&
months from its being granted.

Oy LF GKS SYLX 28SSaQ NBLINBaSyidladAdSa NBFdzasS (2 3INI y
termination of the employment relationship from the side of the employer shellfbr this reason,
invalid; if the other conditions for the notice or immediate termination of the employment relationship
fulfilled, and the court in the conflict finds pursuant to § 77 that it cannot be justly requested of the
employer that it continueto employ the employee, the notice or immediate termination of the
employment relationship shall be valid.

(10) Equal conditions of activity and protection pursuant to paragraphs 1, 2, and 4 to 9 shall apply to the
SYLX 28S5SaQ NBLINBa K I KGNS GRAI2FS G & 16y2R]  LIdzNEA dzl

S5Barancova H., Zakonnik prace, Komentar, 2.ed., C.H.Beck 2010, p. 949,
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employment relationships. These situations may be dealt with by kadicial and extrajudicial
means, and through administrative proceedings.g. labour inspection).

3.1. Court decision

If an enployer gave invalid notice to an employee, or terminated the employment relationship in an
invalid manner with the employee immediately duringa probationary period, and if the employee
informed the employer that he/she insists samaining inemployment with the employer, his/her
employment relationship will not terminateexcept in circumstances wheege courtdecidesthat it
cannot be justly required of the employer to further employ the employee. The employer will be
obliged to provide the employee ith wage compensation The employee is entitled to such
compensatiorbased on theaverage earningsrom the day he/she announced to the employer that
he/she insists on keeping employment, to such time for which the employer enables him/her to keep
working,or until a court rules on termination of the employment relationsPiip.

If the overall time for which an employee should be paid wage compensation is greater than nine
months, the employee is entitled tawage compensation for a period of nine month{s8 M of the
Labour Codey’

3.2. Mediation

The number of claims related to invalidity of termination in the application practice of Slovak courts is
not high. One of the reasons for thigle marked imbalance on the Slovak labour market and the fact
that the enforcement of law is a lengthy and difficult proceBse Act on mediatiof*® also provides

for the execution, principles, organisation and effects of mediation. Mediation represents an
alternative approach to dispute resolution, also in the area of lalvelations.

%6 dz2@02Fy t®dr tNBYES6SYN yiNRBldz yI Yyt KNI Rdz YT Ré& LA Yy
2009/2, pp. 46¢ 47 and David L., Konkludentni jednéni a naroky z neplatného rozvazani pracovniho
L2 YSNHzZ t N} Oy N NRIT Kf SRé&X mopdpckcE LIIP wpmd SiG &Sldz
%578 79 of the Labour Code:
GomMO LT Fy SYLI 2SN 3PS Ay@dlrftAR y20A0S gigankinyalidS Y LI 2 & S
manner with the employee immediately or within a probationary period, and if the employee informed
the employer that he/she insists on keeping employment with the employer, his/her employment
relationship shall not terminate, with the excgn of a court decision that it cannot be justly required
of the employer to further employ the employee. The employer shall be obliged to provide the
employee with wage compensation. The employee shall be entitled to such compensation in the
amount of aerage earnings from the day he/she announced to the employer that he/she insists on
keeping employment, to such time for which the employer enables him/her to keep working, or until a
court rules on termination of the employment relationship.
(2) If the oerall time for which an employee should be paid wage compensation is greater than nine months,
the employee shall be entitled to wage compensation for a period of nine months.
(3) Where an employer terminated employment relationship in an invalid mannértize employee does not
insist on keeping employment with the employer, unless the employee and employer agree in writing
otherwise, it shall be deemed that the employment relationship was terminated by agreement, if
(a) an invalid notice was given, upoxp&ation of the period of notice,
(b) the employment relationship was terminated in an invalid manner immediately or, within the probationary
period, on the day when the employment relationship was due to terminate.
(4) In cases stipulated in paragraf8), letter b), an employee shall be entitled to wage compensation in the
FY2dzyGd 2F F@SNI IS Y2ydkKfe SENyYyiAy3da FOO02NRAy3I (2 2
558 Act No. 420/2004 Coll. on mediation
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3.3. Obligation towards social partners

LT GKS SYLX28SNJ FIFrAfa (2 FdAf FAf KAa 20t A3 GA2Yya
the employees whose employment relationship has been terminated are entitled to wage
O2YLISyaliAzy SldAagrtSyd G2 a4 tSrad Gg2 Y2yukKa
satisfaction for employees and a sanction against emplgy@rmtended mainly to discourage

employers from neglecting to fulfil their legal obligations in cadeollective redundancies.

3.4. Labour inspections

The protection of employees at work &so provided forby labour inspection bodie¥® Labour
inspection ensures, inter alia, supervision over compliance with labour law regulations governing
employment rehtionships, mainly their conclusion, alteration and termination. State administration
tasks in the area of inspection are carried out by the Ministry of Labour, Social Affairs and Family of
the Slovak Republic. Labour inspection is according to § 2 &fdhen labour inspection supervision
inter alia over adherence to labour law regulations regulating labour law relations, including, in
particular, the establishing, change, and termination thereof, wages conditions and working conditions
of employees, cééctive bargaining, and duties implied by collective agreements. Labour inspection is
performed at all workplaces of employers and of natural persons who are entrepreneurs but not
employers, including workplaces located on private land and in househotagwhl persons, and in

all premises where homeworking employee performs the agreed work and where employee performs
work under agreement on work performed outside employment relationship.

If the employer violates labour law regulationise labour inspetorate has the right to impose ahn

various types of penalties depending on the seriousness of the violation of labour law regulations.
According to the Article 19 of the Act on labour inspectitwe labour inspectorate is authorized to

impose a fine upo the amount of EUR 100 000, and if the violation resulted in a work accident causing
RSIFGK 2NJ aS@OSNBE RIYF3S (2 2ySQa KSI| sadutdizedtd f S| &
impose a fine equivalent tap to four times their average monthgalaryon managers of employees

who violate the obligations imposed by the labour legislation duties implied by collective
agreements,where theyhave ordered such violations aoncealed facts relevant to the labour

inspection

The labour inspectoratmay also impose fine from EUR 2000 to EUR 200 @f0an employer or a
natural person foa breach ofaban on illegal employment, arid the range from EUR 300 to EUR 33
000, for performance of activities without authorizatiocertificate, card or panit, if, according to the
authorization, certificate, card or permit issued by the National Labour Inspectottaelabour
inspectorate, a natural person or a legal entity is required to perform the acti®itiine ofEUR 1000

to EUR 200 00also applis to an employer or a natural person who is an entrepreneur but not an
employer, for serious violati@of suchobligatiors.

4.  Constitutional basis for collective representation of workers

The constitutional basis for the collective representation of worliefeund inArticle 37 of the Slovak
constitution. According to its wordingveryone has the right to freely associate with others in order
to protect his economic and social interestsade union organizations are established independently

9 StAYl adr +@0NIYS LINRPOf ST& @02BIN1 OSPNSLINEABYNIOE @I ¥IS
bS1GSNB FaLsS1de LA&206SyN NI Reée T lyvySadgylyO&4 | 2R02
NEBLINB&aSYyGl GAgy28GA T+ &aGdzLI04A TFHYSalhylyO&ds o620K AyY

Brno, 2007.
%60 The law governing labour inspection is Act No. 125/2006 Coll.
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of the state®®! It is inadmissible to limit the number of trade union organizations, as well as to give
some of them a preferential status in an enterprise or a branch of the economy. The activiayef

union organizations and the founding and operation of other associations protecting economic and
social interests can be restricted by law, if such measure is necessary in a democratic society to protect
the security of the state, public order, oretrights and freedoms of others. The right to strike is
guaranteec6?

5. Role of collective work relations

A general phenomenon in the Slovak Republic igoits unionisation rate®® and the rather rare
creation and functioning of works councifé.Union memtership has declinedince the creation of

the Slovak Republic in 1993. In that yeasingle dominant union confederation, KOZ SR had 1,540,000
members, well over a million more thaoday. The confederation and individual unions haverfamy
years taken a range of initiatives to improve the membership situation, but there iisdication yet

that membership is effectively growingBetween 2007 and 2010, figures in the statistical yearbook
show that the membership of KOZ SR fell by 21% tweetyears, from 394,162 in 2007 to 310, 649
in 2010.

5.1 Institutions and legal means of collective action

With a view to securing just and satisfactory working condition@mployees according to the

provisions of the Slovak Labour Code participatecicisiornmaking of the employeconcerning their

economic and social interesteither directly or by means of competent trade union bodpf the

g2N] a O02dzyOAf 2NJ GKS ¢g2NJa (GNHzaGSST SyYLi 288SaQ N
have the rght to the provision of information on the economic and financial situation of the employer

and on the presumed development of its activities, and this in an understandable manner and in a
suitable time. Employees have thight to voice their comment®n such information and tprojected

decisions to which they may submit theguggestions®°

5.1.1. Creation of working conditions

Employees patrticipate by meansaxfompetenttrade unionbody,works councibr the works trustee
in the creation of just andatisfactory working conditions by a) joint decisimaking, b) negotiation,

BI2A6 ad | 12ftS1TGADT Y2YSyGt NI |1 'aidl @0S ¢{%.20Syai1sSe wSLk

%62 Article 37 of the Slovak Constitution:

aoM0O9BSNE2YS KI & (KS NMsikdideriiopro®fdiBs®EoRomic @nd ek intaieSts. 6 A (1 K 2

(2)Trade union organizations are established independently of the state. It is inadmissible to limit the number

of trade union organizations, as well as to give some of them a preferential stefunsenterprise or a branch

of the economy.

(3)The activity of trade union organizations and the founding and operation of other associations protecting

economic and social interests can be restricted by law, if such measure is necessary in a denoo@gtitos

protect the security of the state, public order, or the rights and freedoms of others.

(4)The right to strike is guaranteed. The conditions shall be laid down by law. Judges, prosecutors, members of

the armed forces and armed corps, and membamng employees of the fire and rescue brigades do not have

GKAA NARIKGDaA

563 We do not have our own reliable statistical data. All following information on statistical data and their
evaluation are taken from information websitetp://www.worker -participation.eu

%64 The Labour Code of the Slovak Republic makes a provision for legal dualism in the representation of rights
and interests of workerg not only through trade unions but also through works councils.

565§ 229 Sections 1 and 2 of the Labour Code
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c) right to information and d) inspection activiti#®8.9 YL 2&8SSa FINB SydGAdft SR Gf
representatives to apply their right following from labolaw relations or simdr labour relations,
unless the law stipulates otherwise.

Employees have theght to collective bargainingnly through the competenttrade unionbody.If a

NI RS dzyAz2zy 2NEHFYATFGA2Y yR ¢2N)] a O2weykfded, Fdzy Ol
the trade union organization is entitled to collective bargaining, to inspect the performance of
obligations resulting from collective agreements, control activity and to information, and the works

council is entitled to participate in decisionaking, to negotiation, to information and to perform

control activity. If at an employea trade union body and a works council both exist, a representative

of the trade union body may participate at meetings of the works council if an absolute majottiky

members of the works council agree to tA{s.

5.1.2. Trade union

According to 8§ 230 of the Labour Code a trade union organisation is a civil association governed by
separate regulations. An employir obliged to allowthe operation of trade union iganisations at

0KS 62Ny LXFOSd !|' (NI RS dzyAa2y 2NHIFYyATFGA2Y GKFG ©
G2 NBLNBaSyd GKS SYLX2eSNna SyLX2eSSa Ydzald RSY:
employees are members of the trade union orgaation if the employer so requires within 30 days of

the date when the trade union organizatidnformed the employer in writing of the start of its

activities.

A trade union body concludesaallective agreement with an employerwhich regulatesvorking
conditionsincludingwage conditionsand conditions of employment relations between employers
YR SYLX 288Sax NBflIiA2ya 0S06SSy SyYLX28SNaB 2N i
organizations on more favourable terms than those stipulatethe Labour Code or other labclaw
regulation,exceptwherethe Labour Code or other labclaw regulationdoesnot expressly prohibit

such terms or where deviation from such terms is not impossSfSié there areseveral trade unions

in the company porganisation, they have to act in absolute agreement if they are negotiating for the
whole workforce, unless some other arrangements have been agreed. If they cannot agree, the
employer has the right to negotiate witthe union with the largest number oimembers at the
workplace or with a group of unions, if together they have more members than the union with the
highest number of memberd.he collective agreement reached covers the whole workfafé®e

5.1.3. Works council and works trustee

A works coundiis a body, which represents all the employees of an empléyearks council may act

at an employer which employs at least 50 employees. At an employer which employs less than 50
employees but more than three employeesworks trusteemay operate Therights and duties of a
works trustee are equal to the rights and duties of a works council. A works council or a works trustee
has the right to negotiate in the form of an agreement or in the form of granting previous consent
pursuant to the Labour Code bnif the working conditions or conditions of employment by which

%6 StAYlI adr +@0NIYyS LINRPofSYe LRadl dSyN T+ &ai0dzLJ04 11 YSa
. NHzySyaras LAZNARAOFISX b2® oHoX .N¥y2z a!3> wnnt |yR
adR02NRBGS 2NHIFYATFOS yI LN} O28A0GA |+ LINRBof SSYI (A
Universitatis Brunensis, luridicag No.323, Brno MU 2007

567§ 229 Sections-8 of the Labour Code

568§ 231 Section 1 of the Labour Code

698232 of the Labour Code

a
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negotiations with the works council or a works trustee are not arranged by a collective agregfent.

A works council or works trustee may conclude an agreement with an employer regulatikimgvor
conditions including wage conditions and conditions of employment in the same scope as is permitted
for a collective agreement. This agreement can be conclugdd if no trade union organization
2LISNF 6Sa Ay GKS B LJX 28SNRa g2N] LI I OSao

5.1.4. Negotigions

Negotiations in compliance with 8§ 237 of the Labour Code amxahange of opinions and dialogue
0SG6SSy (KS SYLX28SSaQ NBLINBaSyidladAgdSa yR (GKS
SYLX 28SSaQ NN &hé fgliowing keth§ &1) the state, structure angresumed
development of employmentand planned measures, mainly if employment is threatened, (2) issues
suchli KS S Y Ldbcld&idyImdasures for the improvement diygiene at workand the work
environment, (3) decisits which may lead tdasic changes in the organization of laboor in
contractual conditions, (4) organizational changes which could be considered the limiting or cessation
of the activities of the employer or its part, amalgamation, incorporation, spijtbrchange to the

legal form of the employer (5) measures for the avoidance of the occurrence of injuries and
occupational disease, and for thealth protectionof employees’?

In conformity with the provision of Section 231 of the Labour Code artdtheé Collective Bargaining
Act®"acollective agreement may, in essence, regulate all working conditipnsvided this is more
favourable for the workers and is in conformity with the cogent provisions of the Labour Code.
However, the termination othe employment relationship is regulated, for the most part, by cogent
provisions, which also narrow down the space for collective bargaining in this sphere. Collective
agreements may lay down mainly the following conditions: a longéce period a higheiseverance
allowance discharge benefit anseverance allowance that the employ@tedges to providever and

above the amount stipulated in the Labour Code

5.1.5. The Act on Collective Bargaining

The Act on Collective Bargaining regulatebective bargaining between the respective trade union
bodies of trade union organizations and employeis an effort to conclude collective agreemests.

Collective agreements regulatedividual and collective relationdetween the employers and the
employees ad the rights and duties of the contractual parties. Collective agreements can be
concluded by the respective trade union bodies and employers, alternatively their organizations.

The collective agreement is (@companycollective agreementconcluded baveen the respective
trade union body and the employer wdhis also a service office, @rollective agreement of a higher
degree concluded for a major number of employers between the respective higher trade union body
and the organisation or organisahs of employers, (@ collective agreement of a higher degree
concluded between the respective higher trade union body and the employer who is the state, (d)
collective agreement of a higher degree, concluded for employers who, as regards remuneration,
proceed in compliance with separate regulation between the respective higher trade union body,

NELINBASY Gl 0A PSS FdiK2NAASR 68 GKS IFQGSNYYSyd FyE

570§ 233 of the Labour Code

571§ 233a of the Labour Code

52Barancovéa H., Zakonnik prace, Komentar, 2.ed., C.H.Beck 2010, p. 939
573 Act on Collective Bargaining No. 2/1991 Coll.

574§ 1 of the Act on Collective Bargaining

575§ 2 of the Act on Collective Bargaining
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The collective agreement é®ncluded for a periodexplicitly specified threin. In case the period has
not been specified, it is assumed that the collective agreement covers a pdraoe year®’®

At the joint written proposal of the contracting parties to a collective agreement of a higher degree or
at the written proposal d one contracting partyto a collective agreement of a higher degree and
under the conditions stipulated by the Act on Collective Bargaining, the Ministrybyaygenerally
binding legal regulatiorextend the binding effect of a collective agreemeniadfigher degree to all
employers in a sector in which the collective agreement of a higher degree is concluded; a-subject
matter of proposal to extend the binding effect of a collective agreement of a higher degree may
concern only some of the sectors fatich the collective agreement of a higher degree has been
concluded. Ayenerally binding legal regulatiopursuant to the first sentence is declared through the
publication of its complete wording in the Collection of Laws of the Slovak Republic

5.1.6.Tripartite Meetings

As well as industry and compatgvel collective bargaining, there are also tripartite meetings between
unions, the employers and the government in what is now known ag&twmomic and Social Council
(HSRY’It has clear powers to agree social pacts between the government, unions and empiayers.
discussing a proposal &xtend the binding effecof a collective agreement of a higher degree and for
assessing objections raised by employers regarding a pabposextend the binding effect of a
collective agreement on a higher degrélee Ministry establishes a tripartite advisory committee for
extending the binding effect of a collective agreement of a higher degree, in which representatives of
trade union oganisations and representatives of employers organisations are represented in equal
number>’8

Collective bargaining is initiated by submitting a written propodalconclude a collective agreement

by one of the contractual parties to the other contractypalrty. It is the duty of the contractual party

to respond in writingvithin 30 days atlatest dzy f Sa& | ANBSR 20KSNBAAST G2
proposal and to comment, in its response, on those parts of the proposal that have not been accepted.

It is the duty of the contractual parties to bargain and provide further requested collaborationless

this goes counter to their legitimate interests. It is the duty of the contractual parties to initiate
bargaining aimed at concludingreew collective greement at least 60 days before expiry of the

current collective agreementThe contractual parties may agree in the collective agreement on the
possibility to amend the collective agreement and its extent; the procedure taken to amend it is
identical tothat adopted when concluding a collective agreement.

5.2 Collective work relations in practice

Collective bargaining in the Slovak Republic takes place at both industry and company level, and the
main union confederation KOZ SR estimates that between @%¥#0% of employees are covered.
9LwhQa SadAYFdS F2NJ wanmn gl a GKFdG FNRBdzyR o pz
bargaining>’® Negotiations at industry level take place between the industry unions and the

I LILINB LINR I G S SYLX 2aldcaldelhe twésidés@re thalemnglofet and thelworkplace

union group.

576§ 6 ofthe Act on Collective Bargaining

577 Vladarova, M.: Tripartizmus ako forma socialneho dialégu na Slovensku, Bratislava, Nadacia Friedricha

Eberta,1995

578§ 7 Section 10 of the Act on Collective Bargaining

79 g|ovakia: Industrial relations profile, ELRO11http://www.eurofound.europa.eu/eiro/country/slovakia.htm
<04.06.2014>
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Industry level collective agreements (known as high level agreements in Slovakia) must be registered
with the ministry of labour, and in 201there were 17suchagreements with everal supplements to
agreements. They cover a range of different industffes

Between 2008 and 201the proportion of organisations with a company level collective agreement
fell from 35.8% to 34.1%. However, this is well down on the figure for ,280én 50.3% of
organisations were covered by a company level collective agreetflefifor more detailed
information, see the online publication available atttp://www.worker -participation.eu/Nationat
IndustriatRelations’®? Collective work relations in practice correspond to the unionisation rate in the
Slovak Republic.

580 See website of the Ministry of Labour, Social Affairs and Fanttiy/www.employment.gov.sk/sk/praca
zamestnanost/vztatzamestnancazamestnavatela/kolektivipracovnoprane-vztahy/kolektivne
zmluvy/<04.06.2014>

81 See Survey charts fall in union representation, bargaining and member benefits; Eurofound, 2012
http://www.eurofound.europa.eu/eiro/surveyreports/sk1111019d/sk1111019d.h#04.06.2014>

582 http://www.worker -participation.eu/NationallndustriatRelations/Countries/SlovaRepublic<04.06.2014>
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1.  General overview of legal protection against unfair dismissal

Swedish labour law consists ofailter complex normative structuré. KSNBE A& y2 aAiAy3aft S «a
but merely a set of different statutes on disparate issues along with numerous collective agreements.

It is due to theintricate interaction between the rules laid down in legislation andcollective

agreements. Various forms of labour agreements provide considerable scope for deviations from the
legislation depending on the matter in question. Hence, except for certain core areas, the legislation
contains a large number of detailed pisions that can be replaced by collective agreements. Thus,

when examining Swedish labour law, it is important to have in mind the essential role the major
employer organizations and trade unions have on the labour market (see section 5 for a descfiption o

the role of collective work relations).

Termination of employment is regulated in the Employment Protection kg (1982:8) om
anstalliningsskydy.>® The Act applies to all employees, i.e. both in private and public sector. Section

7 of the Employmist Act provides that an employer must have just cause/objective grounds (saklig
grund) for dismissal of an employee. It is a mandatory principle, which may not be overridden or
Y2RAFTASR Ay 02ttt SOGAGS | 3INB Shas yoil Been dine&dSin theS NI ¢ 2
Employment Protectiorct and despite a comprehensive amount of case law, there are no general
rules on what is to be regarded as objective grounds for dismissal. In the legislative documentation
appended to the 1974 Act it is stated that what is considered a just cause for shigmigst depend

on evaluations prevalent in society at a given time and must therefore be subject to ctfaige.
requirement of objective grounds is important especially with regard to the dismissal due to the
SYLX 28SSQa LISNEAZ2YIl  edpogRehtibédcaugedof shottaddy of yorkiish sdwdys 2 F
regarded as objective grounds for dismissal. As will be described below in section 1.1 there are also
rules on immediate (summary) dismissal in cases of more severe breaches of contract.

The policy unddying theEmployment Protectiorct is that the employer has a social responsibility
for employeesn so far thatthe social costs for the less productive part of the population shoatd

be borne solely by the stateut also by the employer&mployeesare considered to have a certain
right to remain employed if they have once beatcepted. Thusemployers have to learn to put up
with employees, even if they amot first-rate workers either aso ability or as to conduct. However,
each case must beonddered with regardto its special circumstances. For examplanare far
reaching responsibilitys expected from big enterprises than from small ones, which have fewer
possibilities to provide an alternative job within the firm for an employee who aoésope with his
tasks. Moreover, an employment that have lasted a longer time is likely to be more secure than an
employment that have lasted only a shorter peridthe reason behind this principle is that the longer
the employment has lasted the more difdlt it is for the employee to adapt to a new .

Many judgments of the Labour Cou¢frbetsdomstolen)where the Court applied the former
EmploymentProtection Act from 1974, have beéavily criticized by employers féwxeingtoo rigid.
Employersargued that it wasalmost impossible to get rid efndesirable employees. The currefatt
of 1982 is founded on the same principkesthe old one, but in certairespectsmore consideration
F2N G§KS S Y bfviewdvasNdooimmedded i theavaux préaratoires which has had some

583 Lag (1982:80) om anstallningsskydd, available in English at
http://www.government.se/content/1/c6/07/65/36/9b9ee182.pd{09.04.2014).

84 A. Adlercreutz &B. NystrémLabour Law in SwedeAlphen aan den Rijn: KlewLaw International 2010, p.
119.

585 A, Adlercreutz & B. Nystrérhabour Law in SwedgAlphen aan den Rijn: KlewLaw International 2010, p.
119.
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effect on subsequent cases. Theecommendationsconcerned drunkenness at work, chronic
alcoholism, cases of criminal offencasnmitted by the employee, and difficulties in cooperating with
the employer omther employee$t®

Upon ordinary dismissal by the employer, the statutory notice period with right to pay is one to six
months, depending on the period of service. However, the rule on notice period isnsanuiatory
and collective agreements frequently provide longer pesiod notice.

1.1. Substantive reasons for legitimate dismissals

Valid causes argenerally divided into two groups, (t¢dundancy(shortage of work)which is a
circumstance related to the enterprise, and (2) circumstances relating to the employea|led
personal reasonsHowever, itshouldfirst be pointed out thasection 7 of the Employment Protection

Act makes a general resenati statingthat there s no just caus# it can reasonably be required that

the employer tranfers the employee to anothergsition. This is usually far more feasible in large than

in small firmsimmediate (summary) dismissal may be carried out in cases of serious neglect of duties
and/or serious misconduct.

1.1.1 Redundancy

Stortage of work constitutes valigrounds for dismissaEhortage of work is any situation where the
dismissal is based on reasons of business activity and not concerning the performance of a particular
employee. It does not apply only to situations where it is necessary to cease pmufmtcompelling
financial reasons, but also in cases of reorganization and restructuring.

It is ultimatelyup to the employer to decide whether he she has to, or chooses to, reduce the work
force. Howeverthe employees and their union may disputeatithere is areal shortageof work. In
such cases, it is for tHeabour Courto decidewhether otherreasons have in fatteen decisive. Abuse
on behalf of the employeof thisground for dismissal t® some extent prevented by the prioritygtit

to bere-employed, which is grantet those dismissed because of redundanbye Labour Court does
not generally examine the case from the viewpoint of business economics. It is sufflzarihe
employer prove that the change involving the dismissal isaedlnotfictitious (see for example cases
AD 1976 nR6,AD 1985 nr 79 and AD 19962%). If the employesubmits thatshortage of works the
cause, whereas the employee asserts that personal redsawvesin reality been decisive, the employee
must provethe probability that hiclaim is true. If tb employeecan provesuch probabilitythe burden

of proof istransferredto the employer, and the Labour Court may have to examine the economic
reasons more thoraghly than is otherwise commao#’

In redundancycases, employment protection lies mainly within thecadled seniority rules and in the

rules on right of priority to remployment once dismissed (sections-22 of the Employment

Protection Act). The seniority rules provide that the order in which egg#s are dismissed shall be
RSGSNXYAYSR I O-OFrBBR-MINR YiQA LY 4 ® 3¢iKdzaX RSOAAAPS FT2N
SYLX 2e8SS8SQa G201t LISNA2R 2F SYLX228YSyid Ay (GKS 02V
senior age priority gplies. A condition for priority is that the employee is sufficiently qualified to

continue the work. Employers with a maximum of ten employees may, when applying the seniority

rules, exempt two employees considered to be of particular importance for tedfactivities. Where

the employer has several operational/production units, the order of dismissals shall be determined

586 A. Adlercreutz & B. Nystrérhabour Law in Swien, Alphen aan den Rijn: KlewLaw International 2010, p.
120

87 A. Adlercreutz & B. Nystrérhabour Law in SwedeAlphen aan den Rijn: Kluwer Law International 2010, p.
120.
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separately within each unit. The rules on priority for dismissals are merelyrsandatory and a local
collective agreement is a fregnt means to come to terms of the order of dismissals in a redundancy
situation 88 Further, if the employer is bound by a collective agreement, the order of dismissals shall
be established for each sector of the agreement (section 22 of the Employmeertioot Act).

Section 29 of the Employment Protection Act provides that the employer shall negotiate the priority

of dismissals with the affected trade unions according to the rules on primary negotiation in section

11 to 14 in the Caletermination Act lag (1976:580) om medbestammande i arbetshv&tThe se

OFftft SR GLINRAYLIFNE Rdzié 2F yS3I20AlLGA2y¢é NB3IdzA F 4GSR
request negotiations before making important changes in his or hers activities and/or making changes
affecting the employment conditions of employees belonging to a trade union to which the employer

is bound by a collective agreement.

Section 25 to 27 of the Employment Protection Act contain rules on rights of priority for re
employment. The right to remployment entails that any employment opening (regardless of the
category of employment) within nine months from the expiry of the former employment shall be
offered to employees dismissed for redundancy reasons, in accordance with the seniority rule.

1.1.2 drcumstances relating to the employee (personal grounds)

Dismissal on personal grounds includes cases of misconduct, neglect etc. as well as reasons for which

the employee is not responsible, suchilisess or reducedvorking capacity because of agehe

grounds for dismissal must be objective. Despite a considerate number of cases, there are no general

rules on what is to be regarded as objective ground for dismissal. The general principlé¢o

respeced> K2 gSOSNE Aa (GKIG RAAYZ2BHB2OSHNE GRKHEKES 1 MBI 3
general importance when deciding whether the grounds for dismissal are objective such as the size of

the workplace, the position of the employee in question, the length of the employment and the
immediate cause fortte dismissal. fie size of the workplace & significant importance with regard

to the possibilities to provide other work in cagee employee is not apt for thevork he or she is

actually performing Further, he position of theemployee is importantthe emgoyer can demand

more froman employee in a chief positiar in a position of trusti Ky FNRY 'y a2NRAYLl N
Misconduct bya recently contracted employamay soon lead to objective grounds for dissaibwhile

an employer has to bmore corsideratewith longterm employees>*®

Reduced working capacity due to age or illnesdudingalcoholism, igienerally not regarded as a just

cause for dismissaDuring illnessthe employeemaybe replaced by a substitute and after recoyer

the employer hasfar-reaching obligations as regards rehabilitation and adaptatiasrder to help the

employee to carry out the work. Rehabilitation can consist of a large number of different measures

and it is the responsibility of the employer to investigatee thossibilities of rehabilitation and
communicate with the Social Insurance AgeregrgakringskassanFor a dismissal to be justifigtie

SYLX 28SNRa NBaLRyaAroAftAide Aa y20 O2yFAYSR YSNEBf:
existing contact of employment; the investigation must also include the feasibility of transferring the
employee to an alternative type of work. The Labour Court has stated that the employer can dismiss

an employee only if the employer fulfills the extensive rehaltibtaobligations but still not can use

588 A, NumhauseHenning,Labour Lawin M. BogdanSwedish legal system, Stookin: Norstedts Juridik AB
2010, p. 366.

Lag (1976:580) om  medbestammande i arbetslivet, available in  English at
http://www.government.se/content/1/c6/17/41/31/59b8df50.pd{09.042012).

589

5% A, NumhauseHenning,Labour Lawin M. BogdanSwedish legal system, Stockholm: Norstedts Juridik AB
2010, p. 365.
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the employer in the company (See e.g. case AD 1997 nr 73 and AD 1998 nr 57). However, if sufficient
requirements for early retirements or disability pension can be demonstrated, such a measure is
usually chosen.

AnSYLX 28SSQa 01 27F SI NY A yadalid@husd fad ismissallin/cBrtai® T ¥ A O A
situations. For example, in case AD 1986 f AKX S [ F 62 dzNJ / 2 dzNIi NMzZ SR G KI
insufficient professional skill and refusal to submit to benagned under supervision wasvalid cause

for dismissal.Difficulties in cooperating with the employer or other employees can generally be
considered as a valid cause smaller companies, but not in larger companies. Dismissal following
undisciplined khavior in geneal is only possible in cases whehe emlLJt 2 8 SSQa 0SKIF @A 2 NJ ¢
he or she is unsuitable for the job in questiorfial to obey orders, late arrival and / abserce

from work without due reasomave to be of a serious nature to berssidered sufficient grounder
dismissalParticipation in illegal strikes may in certain cases be a valid reasatidorissal. In serious

cases, particularly if emplegs have refused to comply witim order of the Labour Court to resume

work, even sumimary dismissal may bestified. If an illegal strike has beendered or arranged by a

trade union, either a national union or any other unidmound by a ollective agreement, individual

employees can probably not be dimsed for taking part in it andccording to section 59 the €o
determination Act, the employees are not liable to miamages in such cases.

Section 7 of the Employment Protection Act provides that an employer may not base a dismissal on
personal grounds on circumstances that were knawthe employer for more than two month before
notice was given However, earlier incidents may be referred to in combination with a recent event.
Various statutes provide a right for an employee to a leave of absence, e.g. the Parental Leave Act.
Such rlesimply that the employee cannot be dismissed for taking advantage of the right to time off,
and generally the employeghall, upon his or her return to work, enjoy conditions no less favorable
than if he or she had been working throughout the periodeafve>®

Disputes concerningthe valid cause for dismissal is ultimately decideg the Labour Court
6! NbSGaR2Yad2t Sy 0 deyison théSeyhpoyryert shalkeBntinue dzihEsedizon
objectivegrounds, the dismissal may be declared nulldawoid. Furthermore, the employer may be
liable to paydamages, both compensatpand punitiveThere is a possibility for an employer teny
an employee reentry to the workplace following a dismissal on the grosndf, for instance,
misconduct,despite the fact that a court hagleclaral the dismissal invalid. In su@hcase the
employer shall pay damages in accordance with se@®of the Employment Protection AcThe
provision provides that the employer shall pay damaagsording to the perid of former employment
with a maximum of 32 months of wages following at leE&tyears of employment.

1.1.2.1 Summary dismissals

An employer may dismiss an employee summarily without observing a period of notice (discharge)
case of serious neglectof tleY L 228 SSQa RdziASa (261 NRa GKS SYLX 2@
Protection Act). For example, seriomsidents of violence or threats @iolence at the workplace are

considered sufficient grounds for discharge. Dischargeatss been approveih a case of sexual

harassment of pupils in a schochge AD 1996 i@85) and inOl 8 Sa 2F GKS SYLX 28S5SQa
(see for example caskD 1999 nr 14¥1n case AD 1975 nr 31, the Labour Court found tikétreded

participation in an illegal collectivaction despite theLabour Cou® &  2tHaiRI& Nuorkers shall

LA, Adlercreutz & B. Nystrérhabour Law in SwedeAlphen aan den Rijn: Kluwer Law International 2010, p.
122.

592 A, Adlercreutz & B. Nystrérhabour Law in SwedeAlphen aan den Rijn: Kluwer Law International 2010, p.
123.
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resume the workwassufficient reason for dischargéctivity as a strike leader in the early stage of an
illegal strike was not a sufficient reason for discharge.

1.2. Procedural requirements folegitimate dismissals

The employer must observe certain formabuirements and follow a rather complicated procedure
when dismissal with owithout notice period is to be carried outThere are both general rules
applicable to all kinds of dismissal and specific rules depending on whether the dismissal is based on
redundancy or on personal grounds. The general rules are laid down in section 8 to 14 of the
Employment Protection Act. S&mn 8 of the Act provides that the atice of termination of
employmentshallbe inwriting and contain information about the procedure to be followed in the
event the employee wishes to claim that the notice of termination is invalid and / or claim damage
Further, the notice shall state whether the employee has right of priority concerniegpoyment.
Section 9 othe Employment Protection Act provides that the employer shall, upon request from the
employee, state in writing the circumstances on whibtle dismissal are based. Generally, non
compliance with those formalities is sanctioned by damages, not by nullifying the act itself.

Section 11 of the Employment Protection Act lays down rules concerning the period of notice of
termination. The minimm period for notice of termination is one month. This minimum period for
notice increases progressively depending on the years of employment. For example, the notice period
is two months for an employment of two to four years and increases with one mfortieach
additional two years of employment until a maximum of six months is reached, which corresponds to
an employment exceeding ten years. The rules on notice period isreandatory and collective
agreements frequently provide longer periods of noticdée employee has the right to pay and other
employment benefits during the period of notice, notwithstanding that the employee is not assigned
any duties or is assigned duties different from those he or she previously performed. If the employer
has statel that the employee does not need to be available, fully or partly, for work during the period
of notice, any income earned by the employee from other employment during the same period may
be deducted from the pay (section 12 and 13 of the Employment Bliote Act). Further, section 14

of the Employment Protection Act provides that an employee may not be transferred to another
f20ftAde RdAZNAYy3I GKS LISNA2R 2F y2084A0S AT Ad AYLN
opportunities of seekingew employment.

In case of dismissal grersonal groundsthe employer mustprior to the implementation of notice of
termination, inform the employee, and in case he or she is a union member, notify the union. The
information must be given two weeks foge the employee receives the notice. In case of summary
dismissal, information must be given and notification made one week in advance (sectiorihg0 of
Employment Protection Act). The employee or the union mathin one week of the notice from the
employer, request consultations with the employer concerning the termination of employment. If such
consultations have been requested, the employer may not give notice of dismissal before the
consultations have been concluded (section 3thefEmployment Ritection Act).

With the exception of serious cases of misconduct, the employer always has an obligation to try to
relocate the employee to a vacancy before giving notice of dismissal. There is no obligation to establish
new positions in order to avoiddismissal, but the employer may be obliged to investigate whether it

is possible to reallocate certain assignments, for example as part of a rehabilitation process. Notice of
termination based on circumstances relating to the employee personally may roadesl solely on
circumstances known to the employer more than two month prior to the notice (sectiontfeof
Employment Protection Act).

As described above in section 1.1, termination that is not based on personal grounds are regarded as
termination due toredundancy(shortage of work). In such cases, section 29 of the Employment
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Protection Act provides that the employer, before decidingtermination of employment, shall
negotiate with the affected trade unions according to the rules on primary negotiation in section 11
14 in thethe Codetermination Act((Lag (1976:580) om medbestammande i arbetsli¥@trurther,
section 150f that Act povides that irconjunction with negotiationsoncerninga decision to terminate
employment due to shortage of work, the employer shall in good time notify the other party in writing
of the following matters(1) the reason for the planned terminatio(2) the number of employees who
will be affected by the termination and the employment categories to which they bel@)dhe
number of employees who are normally employed and the employment categories to which they
belong;(4)the time period during whiclt is planned to carry out the termination; arffl) the method

of calculation of any compensation to be paid in conjunction with termination in addition to that which
is required by to law or applicable collective agreements.

As withthe case of terminatin based on personal grounds, there is an obligation on the employer to
investigate whether there are any vacant positions for which the employee is sufficiently qualified. If

such vacant position exists, the employee shall be offered that position. Tawatiein obligation for

vacancies extends to vacant positions in other geographical locations and in other collective agreement
areas. In redundancy cases, the employer shall apply ti@lsd f SR & Sy A 2 NR-inrst-NHz S& |
out-LINJ y O A LItd&née withythe Erip@riedt Protection Act (see above section 1.1.1).

1.3 Burden of proof and available sanctions

It is for theemployerto prove that there isa valid reason for the disputedismissal. The employer
must prove not only the factthat reveal misconducbr other circumstances referred to as a valid
cause but also the importance for the compary having the employment terminated. Further, the
employer shall demonstrate the impossibility of removihg employee to a more suitable job withi
the firm. The Labourdzirt has invalidategnany dismissalfllowing a findinghat the employer has
been unable to prove the allegedrcumstances on whbh the dismissal has been based®*hThe
burden of proof for a claim from the employee that the tdnation of employment is based on other
grounds than those indicated by the employer remains with the employee.

Remediesind sanctionavailable when just cause fdismissal has not been provade: (i) declaration

of invalidity of notice of termination and fimstatement; (ii)payand other employment benefits for

the time between the dismissal and the-mstatement; and (iii) damages. Thus, where notice of
termination is given without objective gunds, the notice shall be declared invalid and ¢éneployee

has the righto be reinstated if heor sheso wishes, except in wespecificsituations such as difficulties

in cooperating with tie employer in very small firms (section 34 and 35 of the Bympént Protection

Act). The employee is also entitled to full p@yd other employmenbenefits for the time between

the dismissal and the rimstatement, and ® damages for the unlawful act (section 38 of the
Employment Protection Act). The kind of damsgevarded has been referred to aemplary
damages’®They can be characterized as a hybrid between compensatory and punitive damages. They
are similar to compensatory damages in the sense that they are awarded to the injured party and the
amount is deternmed with regardijnter alia,to the economic loss of the employee. On the other hand,
they are similar to punitive damages in the sense that they can be imposed even if no economic loss
occurred or, if such loss has occurred; the damages may be higlrethtbdoss. Exemplary damages
cover different kinds of loss or harm, not only such as pain and suffering, but other types of

53 Lag (1976:580) om medbestammande i  arbetslivet, available in  English at

http://www.government.se/content/1/c6/17/41/31/59b8df50.pd{09.04.2012).

594 A. Adlercreutz & B. Nystrorhabour Law in SwedeAlphen aan den Rijn: Kluweaw International 2010, p.
131.

5% R. Eklund et al., Swedish Labour and Employment Law: Gabd4aterials, Uppsala: lustus Foérlag AB 2008,
p. 25.
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infringements in the labor market. However, they differ from punitive damages in the sense that the
awards generally are mode%t

The normal amount of exemplary damagesttwe individual employeé case of dismissal without just

cause is 50,00(60,000 SEK and the case of unjustified summary dismisahbut 7,000 SEKbut

these amounts may be adjusted in either direction in viefvthe various circumstancesn the

particular casé®’ Exemplanfdamagesti K £ € +Ff a2 0SS LI AR (2 GKS SYL}X 2@
in violation of a provision in aollective agreerant that have replaced thetatutory provision|f the

dismissal s objected to solely on thgrounds that it is contrary t@ rule concerning priority, the

dismissal is nonvalidated. In such case, only damages may be imposed on the employer (S2ction

of the Employment Protection Act

Where an employer refuses twomply with a court order that notice of termination or a summary

dismissal is invalid, the employment relationship is considered to have been dissolved. The employer

must then pay damages which are to be determined according to the number of years ofyemeptk.

ly SYLX 28S8S KIFa G4KS NARIKG G2 mMc Y2ydkKaQ LI & F2NJ
F2N) FAQS G2 GSy @SIFENR SYLX 28YSyids YR oH Y2y (iKa(
39 of the Employment Protection Act).

Section 40of the Employment Protection Act provides that an employee who intends to initiate
proceedings to have a notice of termination or a summary dismissal declared invalid shall notify the
employer of such intention within two weeks after notice of terminativas given or the summary
dismissal was carried out. An employee intending to claim damages shall notify the employer within
four months after the date on which the action giving rise to the damages was taken or after the claim
was due (section 4af the Enployment Protection Act).

An employer may be liable to pay additional damages if the dismissal, in addition to the violation of
the rules in the Employment Protection Act, also entails a violation of rules laid down in other laws
such as thehe Coedetermination Actand theTrade Union Representatives Status at the Workplace
Act.

1.4 Recent reforms concerning unfair dismissal laws

There have been no recent reforms made to national law concerning unfair dismissals. However, as a
reaction to the financialrises local departments of trade unions have in certain cases agreed with
YF22N) SYLJX 28SNB (G2 UGSYLERNIYNEB RSONBIAS (KS SYLX 2
dismissal$®®

2. {LISOAIFf LINRPOGSOGAZ2Y TF2NJ 62NJ SNEQ NBL
Rulesonrightsand LISOA I f LINRPGSOGA2Y F2NJ 62NJ] SNEQ NBLINBEAS)

Representatives Status at the Workplace Aaty ((1974:358) om facklig fortroendemans stéllning pa
arbetsplatses = KSNBAYF FGSNI a! Ot 2y 5Thad &RSa Tradé Bnjon wS LINE

5% R. Eklund et al., Swedish Labour and Employment Law: Cases and Materials, Uppsala: lustus Férlag AB 2008,
p. 25.

597 A. Adlercreutz & B. Nystrérhabour Law in SwedeAlphen aan den Rijn: Kluwer Lévernational 2010, p.
131.

598 http://sverigesradio.se/sida/artikel.aspx?programid=83&artikel=5304(1R04.2014).

599 ag (1974:358) om facklig fértroendemans stallnidgpbetsplatsen, available in English (with amendments
up to 1990) athttp://www.naturvetarna.se/Global/English/Act1974358 union_representatives.pdf
(09.04.2014)
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Representatives is universally applicable, but in part only semi compulsory and thus leaves room for
regulations in collective agreement. Its aim is to provide special protection to trade union
representatives with a view to strengthening theosition and thus increasing their capacity and
efficiency to improve the conditions for the employees at the work place. An important principle
underpinning the Act is that the established unions are considered to fulfil important and necessary
functions within the company. For this reason, it is considered fair that the employer shall bear the
costs of trade union activities related to the work pl&€®.

The trade union representative at the work place is appointed by the established union or unions,
which may appoint as many as they think®#.They may only appoint representatives that are
employees at the company in questionhe Act on Trade Union Representatives provides for
protection and benefits in the following respects: (1) the right to tinfeé @) the right to keep
employment benefits and; (3) extended employment protectids.regardshe right to time off, the
employermay not prevent the tradenion representative from carrying obis trade union activities.
On the contrarythe tradeunion representative has the right to time off if it is necessary in otder
carry outthe trade unionduties.Furthermore, the trade union representative shadl offered the use

of a room or other space at the work plattet isnecessary for carryingub the trade union activities
(section 3and 60f the Act on Trade Union Representatiye$rade union representatives appointed
on a regional level shall lmiaranteed accss to all work places for which thaye commissione§?
The extent of the time ofind its allocation is determined after discussion between the eysland
the local trade union. The time off shalbt be longer than what is reasonable considering the
conditions of the work place, particularly with respect to the number of employBasher, it must

not be fixedin a way that itconstitutesbasic hindrance to the proper performance of the work. The
union representative has theght to time off not merelyfor trade union activities directly related to
the work placebut also within reasonable limi- for participation in conferences, courses for training
in trade union activities, negotiations at national lee¢t. The trade union representative does not
have the right to time offor other kinds of activitieshat is not directlyrelated to his or her duties
such as political work supported by the trade union. Further detaiteerning the rights to time off
may be decided in collective agreeméftSection 3and 6of the Act on Trade Union Representatives

OSECTION 3n emplogr may not prevent a trade union representative from performing his duties.

If the appointment relates to a place of work other than the representative's own place of work,
the employer is obliged to allow the representative to perform his duties aneldative to the
extent necessary to fulfil his duties. The activities may not, however, result in any significant
impediment to the proper performance of work.

The representative shall be provided with the use of premises or other space at his own place
of work as necessary for the performance of the trade union activity carried out®there.

600 A, Adlercreutz & B. Nystrérhabour Law in SwedgAlphen aan den Rijn: Kluwiaw International 2010, p.
240.

601 A, Adlercreutz & B. Nystrérhabour Law in SwedgAlphen aan den Rijn: Kluwiaw International 2010, p.
238.

602 A, Adlercreutz &B. NystrémLabour Law in SwedeAlphen aan den Rijn: Kluweaw International 2010, p.
238.

603 A. Adlercreutz & B. Nystrérhabour Law in SwedeAlphen aan den Rijn: Kluweaw International 2010, p.
238.

6041 ag (1974:358) om facklig fértroendemans siall pa arbetsplatsen, available in English (with amendments
up to 1990) athttp://www.naturvetarna.se/Global/English/Act1974358 union_representatives.pdf
(09.042014).
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OSECTION: & trade union representative is entitled to time off, as required, for performance of the
trade union duties.

The time off may not, however, exceed wigmtreasonable taking account of circumstances
prevailing at the place of work. The time off may not be scheduled in such a manner as to cause
any significant impediment to the proper performance of work.

The amount of time off and the time at whichstto be taken shall be determined following
deliberations between the employer and the local employees' organisztion.

Disputes concerning the rights and protection of union representative are ultimately resolved by the
Labour Court; pending a dispytde union has the priority right of interpretation of the law and
relevant rules in the collective agreeme(section %f the Act on Trade Union Representatiy&¥

A trade union represetative hasthe right to keep employment benefitsvhen he or she is absent

from work in order to pursu@nion activities related tohe work place. Such activities arensidered

equivalent to work performed for themployer. The trade union represttive isnot entitled to

employment benefits when caying out unioractivities of a more general nature, although or she

has the righto time off forsuchLJdzN1.J2 4 Sa® LT dzy A2y I OGAGAGASA | NB |
ordinary workinghours and this results from a decision taken by the employer,example ifthe

employer has decidedhat negotiations areto take place in the eveningi KS NBLINBaSydl @
remunerationshall be the same as if the work had been perfornted behalf of theemployer.

Additional costs incurred shall also be reimburdfettiey are attributable to the employefection7

of the Act on Trade Union Representativaates

GThe representative shall be entitled to retain his employment benefits in the event that time
off is taken for the performance of trade union activigedis own place of work.

If trade union activities at his own place of work take place at times outside the
representative's normal working hours and this results from a decision taken by the employer,
the representative shall be paid compensationhasigh the work had been performed on

behalf of the employer.

Additional costs incurred shall also be reimbursed, if they are attributable to the employer.

Where, according to law, employment benefits are paid on the basis of the amount of time
worked,the time referred to in the first and second paragraphs shall be regarded as
equivalent to time worked®®’

The trade union representative enjoys aextended employment protectioncompared to regular
workers. Thus, in addition to thgeneralprotection provided for in the Employment Protection Act
and theCodetermination Act the Act on Trade Union Representatiy@®vides for a priority righto
continued employent in the event of redundancy ifig of special importanc® trade union adtity

6051 ag (1974:358) om facklig fértroendemans stélining pa arbetsplatsen, available in English (with amendments
up to 1990) athttp://www.naturvetarna.se/Gbbal/English/Act1974358 union_representatives.pdf
(09.04.2014).

606 See alsa\. Adlercreutz & B. Nystrérhabour Law in SwedgAlphen aan den Rijn: Kluwkaw International
2010, p. 239.

6071 ag (1974:358) om facklig fértroendemans stallning p& arbetsplatsen, available in English (with amendments
up to 1990) athttp://www.naturvetarna.se/Global/Engtih/Act1974358 union_representatives.pdf
(09.04.2014).
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at the work place gection8 of the Act on Trade Union RepresentatiyeMoreover,section 4 of the
Act on Trade Union Representatiyaevides thatatrade union representative shall not be given less
favourable working conditions or terms of employent because of his position and activias
representative. This prohibition against deteriorating conditions applies t@énimd of office as well
as to the time following resignatioof office, i.e. when therepresentativereturns to his ordinary work
Thus, he employee is guaranteed the same or equivalent positionwith respect toworking
conditions and terms of employmenaswould have been the casé he or she had not had been
appointed as trade union representativéection4 of the Act on Trale Union Representativestates

0A trade union representative shall not be subjected to worse conditions of work or terms o
employment as aesult of his appointment. Following the completion of the appointment, the
employee shall be ensured the sameaor equivalent position, with respect to working
conditions and terms of employment, as if he had not received any trade union
appointmentgso®

If an employer wantso change or modiff dzy A2y NBLINBaASYy il G§ASBSQa &2 NJ )
employment, theemployer must normally communicate a pmarning to the local trade union and

notify the union representative concerned at least two weeks in advance. If the union or the
representative cadifor discussion concerning the planned change within one weddwiolg the pre

warning and notification, the employer cannot put thhange into effect beforéhe opportunity for

disaussion has been given. SectionfGhe Acton Trade Union Representativetates

dn the event that an issue arises concerning theratton of a trade union representative's
conditions of work or terms of employment, the employer shall inform the representative and
give at least two weeks advance notice to the local employees' organisation. If this is not
possible, the representativeall be informed and notice shall be given as soon as possible. The
obligation to inform the trade union representative and notify the union shall not arise if the
alteration takes place in the normal course of the trade union representative's work asd doe
not detract from his opportunity to perform his trade union duties.

The local employees' organisation and the representative shall be entitled to deliberations with
the employer concerning measures referred to in the first paragraph. Such delibesdadins

be convened not later than one week after the representative has been informed and the union
notified. Once the deliberations have been convened, the employer shall not be entitled to
implement the anticipated measure until the opportunity for dmlgiions has been
afforded£5%®

3.  Sanctions available and application in practice in case of violation of
flga LINRPGSOUGAY3T 62NJSNARAQ NBLINBaASYy (Ll

As described above in section 1il8e sanctions and remediesvailable when just cause fdismissal
has not been provedre: (i) declaration of invalidity of notice of termination andirestatement; (ii)
pay and other employment benefits for the time between the dismissal and thiestatement; and
(iif) damages. A dismissal of a trade umepresentative, which is based on his or her function as such

6081 ag (1974:358) om facklig fértroendemans stélining pa arbetsplatsen, available in English (with amendments
up to 1990) athttp://www.naturvetarna.se/Global/English/Act1974358 union_representatives.pdf
(09.04.2014).

609 ag (1974:358) om facklig fértroendemans stallning p& arbetsplatsen, available in English (with amendments
up to 1990) athttp://www.naturvetarna.se/Global/English/Act1974358 union_representatives.pdf
(09.04.2014).



http://www.naturvetarna.se/Global/English/Act1974358_union_representatives.pdf
http://www.naturvetarna.se/Global/English/Act1974358_union_representatives.pdf

115

representative, is obviously not a just cause for dismissal. Thus, the general sanctions and remedies
for unlawful dismissal shall be applied in such situation.

An employer violating the specific rulesd down in the Act on Trade Union Representativesy be

liable to pay damagesection 10 of theAct provides that an employer who fails to complyhnaiis

obligations under théAct, or the provisions of a collége bargaining agreement whiamay apply

instead ofthe Act, shall, in addition to pay and other employment benefits to which a union
representative is entitled, pay compensation for any damage incurred. In asgegsether, and to

what extentdamage habeenA y ¥t AOG SR> | OO02dzy G akKlftf |faz2z o6S Gt
organisatiorthat the rules laid down in the Act are respected and to other circumstancestbatot

purely of an economic significancé&ection 10 of théct on Trade UnioRepresentativestates

6An employer who fails to comply with his obligations pursuant this Act or the provisions of a
collective bargaining agreement which apply instead of this Act, shall, in addition to pay and
other employment benefits to which a unicepresentative is entitled, pay compensation for
any damage incurred. In assessing whether, and to what extent, damage has been incurred,
account shall also be taken of the interests of the employees' organisation in compliance with
the provisions of tisiAct in relation to the union's representatives, and also other circumstances
which are not purely of a financial significance.

An employees' organisation may be ordered to pay damages if it has caused the erroneous
application of this Act or a collective bargaining agreement which applies instead of the Act
and where such organisation was aware, or clearly should have been aféne,error. This

also applies if the organisation fails to take reasonable measures to stop a trade union
representative from similar conduct or if the union fails to endeavour to prevent damage arising
as a consequence of an incorrect procedure. A weipresentative cannot be ordered to pay
damages or to repay pay which he has received for union activities which he has conducted
with the approval of the organisation.

Damages may be adjusted if, taking account of the extent of damage or other dianwes,
it is reasonable to do $6%°

When a dispute arises concerning the rights of a trade union representative, whether the Act on Trade
Union Representatives or a collective agreement superseding the Act is applicable, the trade union has
priority of nterpretation.L & YSIFya GKFG GKS GNIYRS dzyAz2yQa 2LIAYA
the collective agreement shall apply until the dispute has been finally resolved (section 9wt thie

Trade Union RepresentativiesThis right may be used whehet discussions with the employer have

not resulted in an agreement. Should the Labour Court find that the union when exercising this right
maintained an incorrect interpretation of the Act or the collective agreement and that it was aware of

or should havdeen aware of it, the union is liable to pay damages to the employer. Section 10 of the

Act on Trade Union Representativeovides thatthe trade union representative cannot be made

liable to pay damages or to repay pay received when pursuing trade aotosities, provided that he

2NJ aKS Kla | O0SR ¢gA0K (GKS GNIRS dzyA2y Qa | LILINE DI f

Ly OFrasS '5 wnnp yN cyX |y SYLX28SN) KIR RAaviaas
made by the representative in a news article in which he criticized the coynfoat not being willing

to adhere to a collective agreement. The Labour Court found that the company thereby had violated

GKS 62N)] SNN& NBLINBaASY(GlFGAGS NRIKAandiof theCa2 OA | (A |

610 ag (1974:358) om facklig fértroendemans stalining p& arbetsplatsen, available it Bmiglisamendments
up to 1990) athttp://www.naturvetarna.se/Global/English/Act1974358 union_representatives.pdf
(09.04.2014).
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determination Act The court ruled thathe company was liable to pay damages amounting to 80,000

{9Y (2 GKS 62N] SNDa NBLINBaSyi(l (i meSe ADPR2rii&K Be a1 YS
LaboiNJ / 2 dzNIi F2dzy R GKI G | O2YLIl ye KIR @A2flFGSR (KS
to associatiorby giving notice of termination without having just cause for dismissal. Similar to case

'5 wanp YN cyX (GKS O2dz2NI NHz SR (GKFG GKS 02 YLy
representative amounting to 80,000 SEK and the same amouwtanrages to the local union.

4.  Constitutional basis for collective representation of workers

Rules on collective representation of workers are laid dowlegislation; namely thé\ct onTrade

Union Representativeghe Codetermination Actand to some extent in the Employment Protection
Act. The fundamental right of association protected in thed€rmination Act refers to the right of
individual employers and employees to belong to an organization of employers or an organization of
employees, to take advantage of that membership, and to work for the organization. Obviously, it also
entails the right to establish a new organization.

In a more general manner, the right of association, includiegritght of everyone to form antb join

trade unions for the protection of his or her interests, is protectecclmpter 2 section of the
Instrument of Government (Regeringsformen), which is part of the Swedish Constitution and under
Article 12 of the Charter of Fundamental Rights of the Eurof#@an.Freedom of association &éso
protected under Article 11 of th&uropean Convention on Human Riglitshall also be mentioned

that Chapter 2 section 14 of the Instruntesf Governmenprovides that arade union, an employer,

2 NJ SYLX 2 at®iNFhal beledtitied 10 take industrial action unless otherwise provided in an act
of law or under an agreement.

5. Role of collective work relations

5.1 Institutions and legal means of collective action

Collective labour law, i.e. the law d@fdustrial relations and collective bargaining, is since 1976
regulated in theCodetermination Act ((Lag (1976:580) om medbestammarateetslivet)®!! Section

Mmn 2F GKS 100 LINRPGARSAE (GKFdG |y SYLX2eSSq@ar 2NHIY
any matter relating to the relationship between the employer and any member of the organisation

who is, or has been, employed by the employer. An employer has an equivalent right to negotiate with

'y SYLX 28SSQa 2NHI yAal iatlogdiyiphes & ¢oespordifg/oSiNd riegofife 3 K (i
for the other party. The duty to negotiate entails the obligation to, personally or through an agent,

appear at a negotiation meeting. However, it does not create any obligation on the part of an unwilling

party to reach an agreement.

If the parties cannot agree during negotiations to conclude a collective agreement, they are normally
free to take collective action. Labour market parties not mutually bound by a collective agreement are
entitled to take cokctive action in the form of a strike, lockout or boycott or any other similar measure
against each other, failing any provision to the contrary by law. There are no specific provisions
describing which kind of collective actions that may be taken norigians prohibiting certain kinds

of actions. The fundamental right to take collective action is regulated in the Swedish constitution;
chapter 2 section 14 ohe Instrument of Governmerpirovides that arade union, an employer, or
SYLJX 2 & S NA Ghal Be &riitled tb téke ddgstrial action unless otherwise provided in an act of
law or under an agreementhe right to take collective action has also been recognized in EU law. The

611 Lag (1976:580) om medbestimmandei arbetslivet, available in  English  at

http://www.government.se/content/1/c6/17/41/31/59b8df50.pd{09.04.2012).
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European Court of Justides stressed that the right to take collaaiaction, including the right to
strike, is a fundamental right which forms an integral part of the general principle of Communfi? law.

When collective agreement is reached, the right of the parties and their members to take collective
action ceasesaccording to the limitations in section 41 and 42 of the 197@&ermination Act. The
socalledd LIS OS 2 (frédsphkt) ieguitgcin those provisions is an important feature of the
Swedish rules on collective agreement and a historical exptamtditheir vast acceptance. The peace
obligation entails, in essence, that an employer and employee bound by collective agreement may not
initiate or participate in a stoppage of work (lockout or strike), blockade, boycott or other collective
action, if he action aims to exert pressure in a dispute over the validity of a collective agreement, its
existence or its correct meaning, or in a dispute, as to whether a particular procedure is contrary to
the agreement or to the Cdetermination Act. The same tigie if the action aims to(i) bring about

an alteration of the collective agreement; (ii) affect a provision which it is intended will come into
operation when the agreement has ceased to apply or; (iii) support some other party who is not himself
permitted to take collective action. There is also a prohibition on collective actions against small
companies with no employees or only famiglated employees. Thus, when the two parties are bound

by a collective agreement which is usually the case in thev&dish labour market; the peace
obligation provides very little room for collective action. However, collective action is always allowed
AY &dzZLLI2 NI 2F a2YS 20KSNJ LI NIiée K2 Aa LISNYAGGSR
of capital imprtance in an industriatelations system such as the Swedish 8&e.

The prohibition on unlawful collective action (peace obligation) applies only to actions induced by
employment relations to which the @betermination Act directly applies (section 42athe Co
determination Act). This provision was introduced in response to cas&*lawmd confirmed the

practice to combat social dumping by forcing foreign employers to sign a collective agreement meeting

the Swedish standards of the branch in questiomeiéded by means of collective action. In the so

OF f t SPOl@[Se@l {02t SOGADBS | OlAzy ¢l & GlF1Sy Ay 2NRS
Swedish collective agreement in the construction sector. The Latvian company performed the job in
Swedernwith its own workers to whom a Latvian collective agreement already applied. The European
Court of Justice found that the provision in section 42a of thel&@ermination Act- the legal basis

F2N GKS { 6SRAAK (NI RMs ndrfomptifl@ith tBe2EC TSalyiFblIving thi© G A 2 v
judgment, section 42a of the @tetermination Act was amended with the effect that if the matter

falls within the scope of EU law, the union may take collective action only in order to enforiceum

payand otherminimum conditionss provided in the general collective agreement in the sector.

A general requirement is that a collective action must be sanctioned by the relevant organization and
in accordance with its rules. It applies irrespective of ¢éiéstence of a peace obligation. Thus, any
collective action without due support of an organization is unla®fuln the event of a breach,
individual employees may be liable to pay damages. In case of an unlawful action sanctioned by an
organisation, onlyhe organisation may be liable to pay damages, not individual employees (section
59 of the Cedetermination Act).

When the parties are not bound by a collective agreement, the right of Swedish unions to take
collective action appears extensive in anemational comparison. Therare no rules on general

6125ee for example case438/05 Viking Lineaind Case 341/05Laval.

613 A. NumhauseHenning,Labour Lawin M. BogdanSwedish legal system, Stockholm: Norstedts Juridik AB
2010, p. 353.

614Case AD 1989:120.

615 A, NumhauseHenning,Labour Lawin M. BogdanSwedish legal system, Stockholm: Norstedts Juridik AB
2010, p.353.
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restriction in Swedish law, for example a proportionality requirement similar to the one applied in
Germany concerning the extent and form of conflict meas@tes.

A party wishing to take collective amti must give written notice to the other party and inform the
National Mediation Office (Medlingsinstitutet) seven working days in advance of the planned action
(section 45 of the Gdetermination Act). The task of the Office is to monitor conditions anl#fbour
market including yearly wage statistics as well as to appoint a conciliator to mediate whenever there
is an industrial dispute that threatens to give rise to or has given rise to collective action. The main task
of the conciliators is to bring alb an agreement between the parties. Mediation may sometimes be
imposed upon the parties and there is a statutory right for the conciliator to postpone an industrial
action for a maximum of 14 days (section 49 of thed€termination Act).

5.2 Collectivework relations in practice

Collective bargaining and @peration between employers, employees and unidras since the
beginning of the 20 centuryplayeda central rolén Swedish labour law. This long tradition of dialogue
and collective bargainingb@tS Sy SYLJX 28 SNEQ 2NAFYATFdA2ya FyR (N
later to become known a8 ¢ KS { ¢ S R &nrd K is ehar&®rizéd by a high degree of autonomy
for the social partners and by their social responsibility. The principal rulessafiSwabour law were
articulated by the social partners themselves, and subsequent legislation was a mere codification of
the social practice made generally applicable to important parts of the labour market. In th&-1970
the trade unions turned to th&egislator to guarantee both industrial democracy and important labour
market conditions. Following the introduction of tid-determination Acin 1976, the main principle

in Swedish labour legislation has been that the same legal rules should applg enmtine labour
market, irrespective of whether the employee is in private or public employrfiént.

The above mentioned historical developments are reflected in current Swedish labour law, which is

still characterized by the special role assigned to th@adgartners. It has resulted in that there is no
aAYy3AtS aGflo2dz2NJ O2RSé€3 odzi YSNBfe | aSi 2F RAFTTFSI
collective agreements. Further, many of the rules laid down in the different statutes acellsd

Gaswr yRFG2NE NdzA Sa¢o LG YShkrya GKFEG GKS@ Yle oS
collective agreement serves as a compulsory law within its scope. The important role played by the
social partners in Swedish labour law is reflected bigh degree 6 organization densityon the

labour market. In 2013, around 70 percent of the employees were members of a Uhion.

National collective agreements covering pay and general conditions of employment are largely
negotiated by the social partners, via a cahtbargaining process. Thus, collective bargaining is
relatively centralized and the major part of the employees and employers are organised in a few large
unions and employer organisations respectively. The trade union movement consists of trade unions
regrouped in three major confederations: the Swedish Trade Union Confederation (LO); the Swedish
Confederation for Professional Employees (TCO); and the Swedish Confederation of Professional
Associations (Saco). The trade unions of TCO and Saco have faoneebbtiating coalitions; one for

the public sector Qffentliganstalldas forhandlingsrad); and one for the private sector
(Privattjanstemannakartellen Employers in the private sector are represented by the Confederation

of Swedish Enterprise, while Ideaunicipalities are organised within the Swedish Association of Local
Authorities and Regions, and state employers are represented by the Swedish Agency for Government

616 R. Eklund et al., Swedish Labour and Employment Law: Cases and Materialsy: Upgtsal Forlag AB 2008,
p. 33.

617 A. NumhauseHenning,Labour Lawin M. Bogdan, Swedish legal system, Stockholm: Norstedts Juridik AB
2010, p. 346.

618 http://www.tcotidningen.se/fortsatt-tapp-for-lo-forbunden (23.04.2014).
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Employers. In all, there are over a hundred contracting parties in the Swedish labdtetmeaching

over 650 collective agreement¥. The collective agreements are concluded on three levels: national

tf SOSt T AYRdzZAGNER fS@St FyR 20t fS@Std DSYSNIffz¢
the union is firm and longtanding. @derly and peaceful ways for parties to meet, to bargain and to
aStiatS RA&LIzISE OFy 06S alAR G2 OKFINPOGSNAT S aidKS

Although Swedish law does not provide for exclusive representation and general extdagimeof

collective agreements, established uniahes factooften speak for the entire employee community.

Due to contractual obligation of the employer towards the contracting trade union, collective
agreements affectle factonot only the trade union members, bin principle all employees engaged

by the employer within its applicatiof¥* The major trade union has estimated that about 90 percent

of the workers in Sweden are protected by collective agreem&ifBhe important role of the social

partners is also redicted by the fact that important issues are still not laid down in law, for example

NHzZ Sa 2y YAYAYdzY LI @& o -Ylyy RIRRANBA 2 NI SiaKES Y AyR  Ri2id
2OSNNRARRSY o0& O02ffSOGADBS |aINBSYSyiiadoihe O2yt §g@é.
agreement at a lower level. Thus, any provision in a collective agreement at a lower level or in an
individual employment contract that is not consistent with the collective agreement is irf¢alid.

By international standards, there are few pliges in the Swedish labour market, whether in terms of
notice of industrial action, actual industrial action or work days lost. During the period Zi) the
total annual number of working days lost as a result of industrial disputes varied betweesnd72
15,000, except in 2003 and 28@vhen the figures exceeded 6000 and 1000 respectively, due to
widespread unrest in the municipal sector. In 2011, there were only 254 working da§¥' lost.

619 |nformation from the Swedish National Mediation Office, availabletat://www.mi.se/other-languages/in
english/theswedishmodel/ (07.05.2014).

620 A, NumhauseHenning,Labour Lawin M. BogdanSwedish legal system, Stockholm: Norstedts Juridik AB
2010, p. 347.

621 A. NumhauseHenning,Labour Lawin M. Bogdan Swedish legal system, Stockholm: Norstedts Juridik AB
2010, p. 353.

622 hitps://handels.se/Global/lOm%20Handels/English/the_swedish_mode(@i05.2014).

623 A. NumhauseHenning,Labour Lawin M. BogdanSwedish legal system, Stockholm: Norstedts Juridik AB
2010, p. 352.

624 |nformation from the Swedish National Mediation Office, availablettt://www.mi.se/other-languages/in
english/theswedishmodel/ (07.05.2014).
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1. General overview of legal protectioagainst unfair dismissal

Unfair dismissal under UK law issttutory concept®?® For unfair dismissal to be invoked, the
employee must first satisfy a number of qualifying conditions, the most important of which is that he
or she has been dismissed.

The concept of dismissals also defined by legislation. Section 95(1) of the Employment Rights Act
Mpdc O0GKS a9w! mMbphpcéd Of FNAFASE GKIG Fy SyLX2eS8SsS
employment has been terminated (with or without notice), whea fixed term contract is not

renewed, or where the employee terminates the contract of employment in circumstances in which

KS Aa SyGAGtSR (2 R2 a2 o0& NBlrazy 2F (KS SYLX 2& 8

In order to complain of unfair dismissal to a court (more particularly, to an employment tribunal), the
individual must have beeemployed as aremployee®?® and must normally have beesmployed for
a period of not less than two yearat the time of the disnssal.

Once it has been established that the employee has been dismissed, an unfair dismissal will be decided
in two stages: the first consists e$tablishing what the reason(s) for dismissal atbe second stage
isprocedural fairnessReasons can bewuililed into two categories:

(1) what are often referredtoa@ LI2 G Sy G A f f;andFTF ANE NBF az2ya

(2) reasons, which, subject to certain exceptions make a dismasgamatically unfair(such as
dismissals for reasons relating to trade union membership or activitigglating to leave for
family reasons}?’

At the second stage, the employment tribunal must be satisfied that the employer acted reasonably in
dismissing for the given reasomnless the reason is one of those which makes the dismissal
automatically unfai® ¢ KS G LR GSYGAlLff& FFHANE NBlFazya | NBE az
dismissal, but they do not necessarily justify dismissal, since section 98(4) of the ERA 1996 obliges the
tribunal to decidevhether the employer acted reasonably or unreasablyin treating the reasons as

sufficient for dismissing the employ&¢

625 Under the Employment Rights Act 1996, available at
http://www.legislation.gov.uk/ukpga/1996/18/cotents (21.05.2014).

626 ''YRSNI GKS 9YLX 28YSyild wAadakdaa ! 00 wmopdec>E Fy aSYLI’ 2@ S
Ayid2 2NJ g2NJ a dzyRSNIJ I O2y NI OG0 2F SYLX28YSylaoe al :
Gl O2y GNY Ol 2 Fceshis NiIBthed SpresNdr implitdNRd/(ifiit is express) whether oral
2N AY oNAGAY3IE o09w! mMppcE aSOGAz2ya HondmO YR OHU
GSaita RSOSEt2LISR FyR LWL ASR o6& O2 deIlirénmbthedekn G S NI
Go2N] SNE 6KAOK Aa 3ISySNrffe | OOSLIWSR a KI@GAy3d
topics such as the minimum wage, working time and trade unions.

627 G! dzi2YlF GAOFEt @& dzy T AN NBI &2 gh®delow NiBhis &duirpreppi i £ £ & O
the context of trade union activities. Such reasons are specifically provided for by statute as being special
cases in which considerations of reasonableness under section 98(4) ERA 1996 are not usually of primary
concen because the question is usually not whether the employer behaved reasonably, but simply
whether it infringed a particular statutory provision.

628 Robert Upex and Stephen Hardjhe Law of Termination of Employmg8t ed. 2012, Jordans, p.153.
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1.1. Substantive reasons for legitimate dismissals

Where an employee brings a complaint of unfair dismissal, the employer must show that the reason
for the dismissal falls withiane of the specific categories set out in the ERA 1996:

(1) capability or qualifications;

2QUKS SYLX 2e8SSQa 02y RdzOGT
(3) redundancy;

(4) due to a statutory requirement?®

¢CKSNE Aa Ffaz2z I Fdz2NI KSNI OlsonkdtheNdgubsiaritial ®dsonakdad & G I G d:
such as to justify the dismissal of an employee holding the position which the employ&@’held

6Capabiling  NB T &ypabilityds8essad by reference to skill, aptitude, health or any other physical
or mental qualitg Y R & lj dzI £ A ¥ & & degréeydiplomasiSother academic, technical or
professional qualification relevant to the position which the employeedi&lth practice, this ground

is commonly relied on in relation to employees incapable of satisfactory work; an employeisho

to come up to standard through his or her own carelessness, negligence or idleness are more usually
dealt with as cases of [mis]condifét.

ConducE AYO2N1IR2N}IGSa I 6ARS @GFINARSGE 2F FOGA2yasz NI
theft, violence and working for a competitor of the employer, to less serious offences such as breaching
I O2YLIl yeQa SYIFAf LRfAOE 2NJ LISNEA&AGSyYy(d tFrGSySaad

6Redurdanc A& aLISOATAOLI f t &°BR 8ah be/sSiRto braadlydircdporatevthe M ddpc
following scenarios: where the employer ceases carrying on the business for the purposes for which

the employee was employed, where the employer ceases busines®iplace the employee was

employed, and finally, where the requirements of the business for employees to carry out work of a
particular kind have ceased or diminished. For the reason of redundancy to be accepted by a tribunal

as fair, the dismissal must lsgholly or mainly attributable to one or more of the above scenarios.

5A&YAAaal GtatlodgSequirgmens NBFSNB (2 gKSYy |y SyLiz2esSS O
the position they held without contravening a duty or restriction imposed by statute €&ample is
where an individual employed as a driver has had their driving licence suspended.

C A Y | sbrie®ther substantialreasadn A4 O2yY aARSNBR a4 | NBaARdzZ f Ol
reason for dismissal exists which does not fall into ohthe statutory categories outlined above. It

is most commonly relied on where the employee has refused to agree to change in contractual terms
triggered by genuine business needs of the empl&ier where the employee has refused to agree

to a reorganiation falling short of redundandy?®

629 ERAL996, section 98(2).

630 ERA 1996, section 98(1)(b).

631 ERA 1996, section 98(3).

632 Robert Upex and Stephen Hardjhe Law of Termination of Employment, op, @it159.

633 ERA 1996, section 139(1).

634 Such aKelman v. Orafil983] Industrial Relations Law Reports 432 &udttish and Newcastle Retail
Ltd v. Stanton and DurrantDS Brief 596.

635 Seel 2t f AAGSN) @b b | [G9XDR Iyfidudirial Casé&NREPNIES 42.! VA 2 Y
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1.2. Procedural requirements for legitimate dismissals

After a potentially fair reason under the ERA 1996 has been established, it is then necessary for the
employment tribunal to consider whether the employer actexlfy in dismissing the employee for
that reasont®®

1.2.1. Generally applicable requirements

The fairness of a dismissal is to be assessed in light of the reason relied on by the employer for having
dismissed the employee. The notion@fF | A NJ/ S &eésés d@eéFmineiNdd a case by case basis
although common principles have been established by case law. These include providing the employee
with a right of appeal against any decision to dismiss, and permitting an employee to be accompanied
at any meetng to consider their dismissal.

I OSYGNIf 2@0SNNARAYI LINAYOALX S Aa GKIG GKS NBI 2
dismiss an employee is not to be judged in such a way that the tribunal substitutes the decision it

would have taken for thiaof the employer, and that in many cases, there 8al YR 2F NBI a2y
NBalLlRyaSaed 2LISyAyli2RSIKS yRY SA2IBKSNIY SYLIX 285SQa 02
employer acts outside that band is the dismissal urffdir.

1.2.2. Requirements for dimissals based on lack of capability

C2NJ RAavYAiaalfa ol &SR 2y capibBitysS Y LI G2NSS SiRay LIS NSG S ALANPF
on whether the employee was suffering from ill health or was simply performing work unsatisfactorily.

Insofar as theditter is concerned, the employer must satisfy the employment tribunal that he or she
honestly believed on reasonable grounds that the employee was incap@tdefull and careful
investigation of the facts should be undertaken; a fair procedure will sty linvolve the employee

having been warned and to have been given an opportunity to improve. However, there may be rare
circumstances in which it may not be necessary to follow a procedure: where, for example, an
employee can be shown to be clearly inabfe of improving or that they already know what to

expect®°

Inill health casesincluding those of prolonged absence, the employer is generally expected to be
more patient and to take reasonable steps to understand the true medical position. i ithe
position in cases of persistent intermittent absence for minor illness where a poor attendance record
means the employee is unable to do their job; it will rarely be appropriate to adopt a disciplinary
approach involving warning4?

1.2.3. Requiraments for dismissals based on misconduct

636 {SOGA2Y dyonuv 27T i KWherexhe lemployprdhas fufilled thé gequiteidents jof &
showing a fair reason for dismissal], the question whether the dismissal was fair or unfair (having regard
to the reason shown by the employerja) depends on whether in the circumstances (including #ee si
FYR FRYAYAAGNI G§AGS NBaz2dzNODSa 2F (GKS SYLX 28 SNDa dzy
it as a sufficient reason for dismissing the employee, and (b) shall be determined in accordance with
equity and the substantial merits of the case.

637 Judge Brown&ilkinson inlceland Frozen Foods Ltd v. Jdn&83] Industrial Cases Reports 17 at pp24
25.

638 Alidair Ltd v Tayld1978] Industrial Cases Reports 445.

639 Cook v Thomas Linnell & Sons[lL&77] Industrial Cases Reports 770.

640 Lyncock vCeral Packaging L{d988] Industrial Cases Reports 670.
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Similarly, in dismissals basedmisconduct the tribunal should not seek to substitute its view of how

a matter should have been dealt with for that of the employer. It need only satisfy itself that the

S Y LJ 2 &é&WdDthe facts stemmed from an honest belief [that the employee was guilty of
misconduct] and that such belief was based on reasonable grounds established as part of a careful
investigation into the fact&* An employer is nevertheless expected toérdB5 G KI G G KS & Lidzy
FAGA GKS ONAYS¢é IyR (2 FT@2AR RAAYAAdaaAy3d Ly SYLX
formal warning or warnings. Apart from in some cases of gross misconduct, any fair process will almost
certainly demand that an em@yee has a hearing before the decision is taken to dismiss for disciplinary
reasons. In this regard, the only absolute procedural rule is that under the Employment Relations Act
1999, where it is stated that a worker has the right to be accompanied acéptinary or grievance

hearing®4?

1.2.4. Requirements for dismissals due to redundancy

The process to be followed in casegedundancydismissalsiepends on whether the dismissal is as

I NB&adzZ 0§ 2F AYRADGARIZ f NBRIYRBY ORE Rddy ROy @ SO (i REIBS
employer is proposing to dismiss as redundant 20 or more employees at one establishment within a
LISNA2R 2F ¢don RlIeéa 2N fSadad WLYRAGARdAzZ f NBRdzyRIFyO
at one establishmenbe made redundant.

In the case o€ollective redundancythe Trade Union and Labour Relations (Consolidation) Act 1992

6ac! [w/ ! é£€0 asSitia 2dzi I LINRPOSRdAzZNFf FNIFIYSg2N] F2NJ
about the proposed dismissé#® ¢ KS SYLJX 28SNJ KIa | Rdzié G2al02yadzf i
the persons who are appropriate representatives of any of the employees who may be affected by
measures taken in connection with those dismis&dth y OS (1 KS Siopaking o SiNizsAéa &

O2 y adzt G dppr@oyate pepréséntativés Y dza & go8ddimg AYRAAY Fye S@Sy
45 days before the first dismissal takes effect where the employer plans to dismiss 100 or more
employees at one establishment within a period ofd¥ys or less; otherwise, at least 30 days before

the first dismissal takes effet

GAppropriate representatives Yl & 6S RNI gy FTNBY (GKNBS LRaarofsS 2z
of a description in respect of which an independent trade union isgeized by the employer, the
employer must consult representatives of that union, irrespective of whether the affected employees
are union member&* If there is no independent recognized union, the employer must consult
éemployee representativés® ¢ K S BeSperadhseelected specifically for the purpose of the
consultation exercise in question or persons appointed or elected by the affected employees for
another purpose who (having regard to the purposes for and the method by which they were
appointed or etcted) have authority from those employees to receive information to be consulted
about the proposed dismissals on their betfdlfwhere the employer chooses to consult specifically
elected representatives, it must invite affected employees to hold an election. The employer has a
R dzii & makesuch arrangements as are reasonably practical to ensure that the electioré¥é fair.

641 British Home Stores Ltd v. Burctig9180] Industrial Cases Reports 303.

642 Employment Relations Act 1999, section 10(1).

643 This derives from European law, namely the EU Directive 2002/14/EC.

644 ¢CNFYRS ! yA2Y YR [F062dz2NJ wStlF{iA2ya o0/ 2yaz2ftARFiAZ2Y0D
available ahttp://www.leqislation.gov.uk/ukpga/1992/5%27.05.2014).

645 TULRCA 1992, section8(8A), as amended birade Union and Labour Relations (Consolidation) Act
1992 (Amendment) Order 2018ection 3(2).

646 TULRCA 1992, section 188(1B)(a).

647 TULRCA 1992, section 188(1B)(b).

648 TULRCA 1992, section 188(1A)(a).
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Secton 188(1A) of TURLCA 1992 sets out a broad framework for the process to elect employee
representatives; this provides a certain amount of discretion as to how representatives are ultimately
elected.

In order to comply with theluty to consult the employe must disclose in writing to the appropriate
representatives a number of prescribed matters, including: the reasons for its proposals, the numbers

and descriptions of employees it proposes to dismiss and the proposed method of selectinffthem.
Consultatim must include ways of avoiding dismissals, reducing the numbers of employee to be
dismissed and mitigating the consequences of dismi§¥alBhe employer must undertake the

O2 y & dzf with & vievyoTeadhing agreemeit, g A 0 K (1 KS | LILINGSPINIultharS NI LINJ
final procedural requirement is that the employer must notify the relevant Government department

AY NARGAY3 2F GKS LINRLRAlIET o0STF2NB IAGAYy3I y20A0S
respect of any dismissals at least 30 sl&gfore the first dismissal takes effect (and at least 45 days

before the first dismissal takes effect where 100 or more employees are proposed to be disrfissed).

In the case of the more commadHA Y RA @A R dzl fit is NS eRamRith ha3 taQelyadsdished

the parameters within which employers must operate to fairly dismiss an employee by reason of
redundancy. The two main obligations laying upon an employer proposing to dismiss an employee for
redundancy are to make reasonable efforts, where pratile, to find him or her suitable alternative
employment in the undertaking, or, where appropriate, with an associated employer and to consult
with him or her and give reasonable warning of impending redund&i&f particular importance is

the need to aopt a fair and objective basis on which to select an employee or employees for
redundancy?®

1.2.5 Requirements for dismissals due to the contravention of a statutory requirement

Although there is no prescribed procedure in relation to a dismissalénomstances where it is not
possible to continue to employ the employee in the particular job he or she does witbatravening

a statutory requirement this does not mean that there is no need to go through a fair procedure
before dismissing the employée Typical requirements, it may be concluded from existing principles

of fairness discussed above, would include giving warning to the employee that dismissal is being
considered, and providing a right of appeal against the decision to dismiss.

1.2.6 Requrements for dismissals due to some other substantial reason
Finally, the procedure expected of an employer dismissing an employemiioe other substantial

reasong A f £ RSLISYR 2y GKS NBIF&2y TFT2N gKAOK GKS SYLX 2

1.3. Burden of proof and available sanctions

1.3.1 Burden of proof

649 TULRCA 1992, section 188(4).

650 TULRCA 1992, section 188(2).

651 Ibid.

652 TULRCA 1992, section 193.

653 See Robert Upex and Stephen HarHye Law of Termination of Employment, op, @i243.
654 Polkey v. AE Dayton Services Limit@88] Industrial Cases Reports 142.

655 Sutcliffe and Eaton Ltd v. Pinrf@®77] Industrial Relations Law Reports 349.
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The burden otstablishing the reasonor principal reason, for the dismisdigs upon the employer

If the employer fails to do so, the dismissal will be deemed unfair. Wherertidoyer discharges the
burden of proving the reason, but the employee wishes to challenge that reason and show a competing
reason, the employee need only show, without actually proving, that there is an issue warranting
investigation and capable of estadiling the competing reason; once the employee, on evidence,
establishes the existence of such an issue, the burden of proving which one of the competing reasons
is the principal reason remains on the emplo$&r.

At the second stage of the enquirywhere tie employment tribunal must satisfy itself that the
employer acted reasonablyn dismissing for the given reason (unless the reason is shown to be one
of the automatically unfair reasorf8}, the burden of proof is said to be neutrakection 98(4) of the

ER\ 1996 being expressed in neutral terms.Boys and Girls Welfare Society v. McDdalthe
Employment Appeals Tribunal emphasized that employment tribunals should not fall into the error of
placing the burden on employers of satisfying them as to theaealsleness of the dismissal.

1.3.2 Sanctions

It was originally intended by the legislation that the main remedies for unfair dismissal would be
reinstatement and reengagement orders. Statistics indicate, however, that very feemgloyment
orders aremade in practic€®® Themost common sanction is compensation

If the employment tribunal decides to consider making @&neployment order, it must first consider
whether to make a reinstatement ordé&?if it decides not to do so, it must then consider whet to
make a reengagement ordef®® If it decides not to make any order, it must make an order of
compensatiorf®?

A reinstatement orderis an order to the employer to treat the applicant as if he or she had not been
dismissed. In deciding whether to ma&e order, the tribunal must comply with the requirements of

0KS 9w! MppcE FYR GF1S Ayid2 F002dzyi (GKS F2fft24,
practicability for the employer of compliance with the order; and (3) where the complainant caused
contributed to some extent to the dismissal, whether it would be just to order reinstaterttént.

A reengagement ordemust be considered where the tribunal decides not to order reinstatement. A
re-engagement order is an order that the employee should be engaged by the employer in
employment comparable to that from which he or she was dismissed. It must broadly apfdytibies

to be considered for a reinstatement ord&f.

Where a reemployment order is not made, the employment tribunal must aweothpensation In
most cases, compensation usuatiynsists of a basic award and a compensatory awarthiebasic
awardisbase® y G KS O2YLJX FAYylFy(diQa 3S> fSyadK 2F O2y(dAy

656 Maund v. Penwith District CounfiP84] Industrial Cases Reports 143.

657 See section 1 of this country report, above.
658 [1996] Industrial Relations Law Reports 129.
659 Empbyment Tribunal and Employment Appeals Tribunal statistics published by the Ministry of Justice

and Tribunals Service for 202011 show that reemployment orders were made in 1% of all cases (6
cases in total).

660 ERA 1996, section 116(1).

661 ERA 1996, stion 116(2).

662 ERA 1996, section 112(4), as amended.

663 ERA 1996, section 116(1).

664 ERA 1996, section 115(1).
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and the amount of gross weekly p&y Gross weekly pay is currently capped at £464, and maximum
YdzYoSNJ 2F &@SIENBRQ aSNWAOS (Kt The Maxitnm baSic daivard Sy A y i
£13,920°%7

A compensatory awardA asuch amount as the tribunal considers just and equitable in all the
circumstances having regard to the loss sustained by the complainant in consequence of the dismissal

in so far as that loss is attultable to action taken by the employ&¥8 This will usually consist of

immediate loss of wages, future loss of wages, a figure representing the loss of protection for unfair
dismissal and loss of pension rights. It does not include injury to pride ongegit The maximum
O2YLISyali2NE | gFNR Aa OFLIWISR G GKS 2SN 2F 2y
however apply in cases in which the dismissal is unfair for health and safety ré&dsonahere an

employee has been dismissed for havifig RS I G LINRPGSOGSR RAAOf 2adzNBE
there is no limit on the amount of compensation which may be awarded.

In the case ofcollective redundancies employee representatives and affected employees may
complain to an employment tribual about an employer which fails to fulfil any of the statutory
requirements. Where the tribunal upholds such a complaint, it must make a declaration and may also

Y | $rotecivaward? Ay NBALISOG 2F SYLX 28S5Sa Ayishi®dl I GAzZ2Yy
the employer has failed to comply with a statutory requirem&itThe award entitles employees
adzo2S0G G2 Ad (2 NBOSAOS GKSANI y2NXIFf LI & F2NI GF
the tribunal, but may not exceed 90 days. Fetmore, an employer who fails to notify the relevant
Government department in writing of the proposal to make redundanciescrishinal prosecution

and a fineof up to level 5 on the standard scale (currently £5,600).

1.4. Recent reforms concerning dair dismissal laws

The principal change introduced by the Coalition Government in the field of unfair dismissal is that as

from 6 April 2012, the ERA 1996 was amendeiht¢oease the qualifying period of employment for

bringing an unfair dismissal claiftom one year to two year&2 This means that employees will only

be protected from unfair dismissalé G KSANJ SYLX 28 SNJ 2y O0S (GK%e KI @S 2

From 29 July 2013, an additiofalternative] cap was introduced on the maximum unfair disrsi
compensatory award The limit was previously an annually revised sum of money (which currently

665 Calculated in accordance with ERA 1996, sections2290

666 ERA 1996, section 119(3).

667 CKA&a A& olaSR 2y | Baviddr(dapded a2 20) xbMmKIg §aes saldry (€afped\l Q
£464) x Multiplying age factor [of 0.5 (for employees age®28 1 (for employees aged -224) or 1.5
(for employees aged 41 or more)].

668 ERA 1996, section 123(1).

669 Dunnachie v. Kingston upon Halty Counc{2004] Industrial Cases Reports 1052.

670 This refers to where the employee has been designated by the employer to carry out activities in
connection with preventing or reducing risks to health and safety at work or was, among other things,
ahealth and safety representative: ERA 1996, section 100.

671 TULRCA 1992, section 189(2) and (3).

672 Criminal Justice Act 1982, section 37(2).

673 ERA 1996, section 108(1), as amended by the Unfair Dismissal and Statement of Reasons for Dismissal
(Variationof Qualifying Period) Order 2012.
674 ¢KS SYLX 28S8SS Ydzald KIF@S | YAYyAYdzy (62 &SINBRQ &SNDA

however that for most automatically unfair dismissals (see section 1 of this national report, above), it is
still the case that no qualifying minimum period of service will be needed for the employee to have his
or her unfair dismissal claim heard by an employment tribunal.
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stands at £74,574), which individuals could secure even where their annual salary was less than this

amount. The compensatory award is now capped atond\y@aa 3INR aa LI & gKSNB
monetary cag’®

A further change introduced in response to the financial crisis is in the fietllettive redundancies
Whereas employers were, in proposing to dismiss as redundant 100 employees or more, fyevious
obliged to consultwith employee representatives for a minimum period of 90 days before dismissals
took effect, this has, since 6 April 2013, beeduced to 45 day$®

0 K

2. {LISOALFf LINRPGSOOGAZ2Y FT2NJ 62NJ] SNBEQ NBL

We have identified fiveategorie§’2 T g2 NJ] SNAQ NBLINBaSydl dA @S | a
of which is afforded some form of special protection by the relevant legislation:

1 Employee representativé$® (and candidates to be employee representatives) for the
purposes of information and consultation relatingdollective redundancies and transfers of
undertakings$’®;

1 Employee and worker representative@nd proposed representatives) in their capacity as
trade unionmembers engaging in trade union activitf&s;

1 Employee and worker representative@nd proposed representatives) of the workforce in
relation to aworkforce agreement(an agreement capable of varying or complementing the
statutory standards laidalvn in the Working Time Regulations 1998);

675 Enterprise and Regulatory Reform Act 2013, section 15.
676 TULRCA 1992, section 188(1Ajpmended by section 3 of the TULRCA 1992 (Amendment) Order 2013.
677 Representatives of employee safety (covered by the Health & Safety (Consultation with Employees)

Regulations 1996 and pensions representatives (protected under the Occupational and Personal

Pension Schemes (Consultation by Employers and Miscellaneous Amendment) Regulations 2006) cover

specific fields and are not addressed in detail in this country report. It can be noted, nevertheless, that
special treatment for both such types of represetiita is (1) paid time off to carry out their duties, and
(2), protection against dismissal or detriment (and additionally, for employee safety representatives,
paid time off for training, and the provision of facilities to help them perform their dutjege Advisory,
Conciliation and Arbitration Service (ACAS) booNet}rUnion Representation in the Workplagp.4
6, available athttp://w ww.acas.org.uk/media/pdf/6/r/Norunion-representationin-the-workplace
advisorybooklet.pdf(30.05.2014).

678 As defined by TULRCA 1992, section 196¢&p 2.1 of this country report, below.

0S5,

679 GENI YAFSNI 2F dzy RSNI | { Ay 3a ¢ d ibidbyF tBeNTanster2of Wnéeftakifygs LINE OS |

(Protection of Employment) Regulations 2006, part of which refer to the election of employee
representatives for the purposes of information and consultation on a transfer of an economic entity
Oy Gdzy RSNIIF{Ay3Ieood

680 Acategory of employees and workers, protection for which is recognised by TULRCA 1992, sections 146

and 152(1).
These derive from the EU Working Time Directive 1993 (93/104) and principally regulate minimum
standards in relation to working time, includj working hours, annual paid leave and rest periods and

681

NBEad oNBlIlad® {OKSRdzZ S m 2F G(KS 22NJAy3a ¢AYS wS3AdzA
FINBSYSyidaé YIRS SAGKSNI gAGK aLISOATASR NBLINBaSyil

circumstances, witla majority of the workers themselves. Various derogations from these standards
can be made on a collective (or individual basis). One of the rights which can be affected is the core
right of workers not to be required to work more than 48 hours on averagenveek. Working Time
Regulations 1998 (Statutory Instrument 1998/1833), available at
http://www.legislation.gov.uk/uksi/1998/1833/contents/madé?8.05.2014).



http://www.acas.org.uk/media/pdf/6/r/Non-union-representation-in-the-workplace-advisory-booklet.pdf
http://www.acas.org.uk/media/pdf/6/r/Non-union-representation-in-the-workplace-advisory-booklet.pdf
http://www.legislation.gov.uk/uksi/1998/1833/contents/made
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f bSIA20ALFGAY3I YR LYT2NXYI GA2Y dandcaAngdidats for subhh 2y 6 @
positions) under the Information and Consultation of Employees Regulation§®2@@¥iving
from EU Council Directive 22(14/EC providing for an EWide framework of minimum
standards of information and consultation at national level in undertakings where 50 or more
employees are employed);

1 Employee representatives at the transnational leyah particular In European Work®uncils
FYR AYTF2NXIFGA2Y YR O2¥adzZ GF A2y LINRPOSRdAINBA ¢

The specific protection afforded to each of the above categories of representative is addressed below.

2.1. Employee representatives for the purpose of information and consultation
on colledive redundancies and transfers of undertakings

{SOGA2Y mMnodom0O 2F GKS 9YLIX2eYSyid wAiakda ! OG wmod
representatives and those who are candidates to be employee representaidematically unfair

where the dismisal is by reason of them holding such a statimsother words, the employment

tribunal need not proceed to the second stage of their enquiry (as they would normally) to satisfy itself

that the employer acted reasonably in dismissing the employee for taan®8

0An employee who is dismissed shall be regarded for the purposes of this Part as unfairly
dismissed if the reason (or, if more than one, the principal reason) for the dismissal is that the
employee, being
(a) an employee representative for [colleetiredundancies] or for [transfers of undertakings],
or
(b) a candidate in an election in which any person elected will, on being elected, be such an
employee representative,
performed (or proposed to perform) any functions or activities as such an employee
representative or candidate.

The ERA 199% also clarifies that an employee who is dismissed will have been unfairly dismissed if
the reason (or principal reason) for the dismissal is thataheployee took part in an election of
employee representativesn respect of a consultation exercise for collective redundancies or a
transfer of undertaking.

Employee Representatives are definad those who have been elected by employees for the specific
purpose of being consulted by the employer about dismisgadposed by him, or who have been
elected [or appointed] by employees otherwise than for that specific purpose, but where it is
appropriate (having regard to the purposes for which they were elected) for the employer to consult
them about dismissals proped by him°®®

682 Statutory Instrumat 2004/3426, available at
http://www.legislation.gov.uk/uksi/2004/3426/contents/madé?8.05.2014).

Namely, those recognised as representatives under the Transnational Infomaatib Consultation of
Employees Regulations 1999 (Statutory Instrument 1999/3323), available at
http://www.legislation.gov.uk/uksi/1999/3323/contents/madé8.05.2014).

For the neaning of automatically unfair and its consequences, see section 1 of this country report,
above.

685 ERA 1996, section 103(2).

686 TULRCA 1992, section 196(1).

683

684


http://www.legislation.gov.uk/uksi/2004/3426/contents/made
http://www.legislation.gov.uk/uksi/1999/3323/contents/made
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Section 105 of the ERA 1996 provides further that an employee wdaldasted for redundancywill

be regarded as [automatically] unfairly dismissed if the reason (or principal reason) was that he was
an employee representative of the kind itéied in section 103. To avoid a finding of automatic unfair
dismissal, it is specified that an employer may show that the circumstances constituting the
redundancy applied equally to one or more employees in the same undertaking who held similar
positions and who were not dismisséd.

Whether the employee is unfairly dismissed for being an employee representative (or as otherwise
provided for by section 103, ERA 1996) or was selected for redundancy (or as otherwise provided for
by section 105, ERA 1996),neither case is the employee required to have been employed for the
minimum two year period required to bring an ordinary unfair dismissal. In other words, such an
individual potentially receives protection against unfair dismissal from the beginninther
employment®88

Employee representatives are algmtected from beingsubjected to any detrimentvhich falls short
of being dismissed. Section 47 of the ERA 1996 states:

0An employee has the right not to be subjected to any detriment by any aatyateliberate

failure to act, by his employer done on the ground that, being

(a) an employee representative for [collective redundancies] or for [transfers of undertakings],

(b) a candidate in an election in which any person elected will, on being electedclen
employee representative,

performed (or proposed to perform) any functions or activities as such an employee

representative or candidate.

As with protection from dismissal, the protection from being subjected to a detriment also extends to
thosewho have participated in an election of employee representatffes.

It should also be noted that employee representatives and candidates for this positiemtitied to

0S LISNXYAGGSR o0& GKS SYLIX 2@& S Niridgavorking hoBrsoP&Brimna 2 y I 0 €
their functions and to undergo training to perform such functié¥sAs will be seef®! the basic

structure of this provision is identicahutatis mutandis to that governing time off for trade union

duties. It is a right to time off only with& S Y LJX 2@ SNDRA&A LISNNXAAaA2Y T GAGK |
tribunal if time off or payment is unreasonably refusétiand payment need be made only for duties

performed during working hours.

Employers ardurthermore required to allow appropriate representegis (both union and employee
representativesgaccess to the affected employeesd to afford them suchccommodation and other
facilities as may be appropriate®® This would probably include meeting rooms, a telephone and
electronic communication media used or permitted in the workplace. The amount and timing of such
access is not specified, but would probably be viewed by tribunals as subject to a test of
reasonateness®™

687 ERA 1996, section 105(1)(b).

688 ERA 1996, sections 108(3)(f) and (h). See section 1 of thgrgoeport above regarding the qualifying
period of service.

689 ERA 1996, section 47(1A).

690 ERA 1996, section 61.

691 See section 2.2. of this country report below, for more detail.

692 ERA 1996, section 63.

693 TULRCA 1992, section 188(5A).

694 See Simon Deakin and Gillian S. Motrégour Law6" ed. 2012, Hart Publishing, p.931.
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2.2. Employee and worker representatives in their capacity as trade union
members engaging in trade union activities

Section 152(1) of TULRCA 1992 provides thi&raissal will be deemed automatically unf&#if the
reason for it is that the enlpyee, among other things:

XOolFUv ¢ az 2N LINBemBeicbdr independers @adevuSich |

(b) hadtaken part, or proposed to take parin the activities of an independent trade union
FG +Fy | LILINBAINRFGS GAYSXdZ

(ba)had proposed tanakeuse, of trade union services an appropriate tim ® ¢

As with employee representatives dealt with in section 2.1 of this country report akelextion of
an employee for redundancgn the same grounds as those set out in section 152(1) TULRC®ill992
also amount to an automatically unfair dismis®alAlso as above, theyualifying period of
employment needed to bring an ordinary unfair dismissal claisndisapplied A trade union
representative who engages in the activities referred to will therefpmgentially receive such
protection from the outset of his or her employment.

It can be seen from the wording of the legislation that firetection is not generally applicable, but
insteadmust derive from the particular activitywhich the trade union member was engaged in and
to which their dismissal can be attributed.

OActivitiest are not defined in the legislation. They clearly include activities connected with internal

union organisation and industrial relations, and shoutdtheory, extend to any activities which a

union may lawfully undertak’ As to activitiesof the uniorg, jurisprudence indicates that it is not

enough that a union member is simply taking part in the type of activities which his or her union
pursues, lot rather that the union must have whether through custom and practice or otherwise

Wl dzi K2NAASRQ GKS AYRAGARdzZ € G2 100G 2y AGa o0SKI
a0Sel NRaAaQU gAff IASYSNIf 0SS INMAAKANRES R diIOK WANFIZ NI
grievances with management, calling meetings of the workforce, and any other activities normally
associated with officials of their grade, provided that they act in accordance with union préétice.

This is unlikely howeyr to extend to individual union members who have little or no authority to act

on behalf of the union in any dealings with the employer.

In Chant v. Aquaboats L& 0 KS 9 YLX 28 YSy G ! LIJIS ItHe &ctivitiedbfoadzy | £ & |
independent trade unighR2 y 234 Ay Of dzZRS |y Ay RA @haRrdde tiniddist A y R S LJ:
and held that the organising of a petition about safety standards, which was vetted by the local branch

of the union before being handed to the employers, was not a trade unitwitsavithin the meaning

of the legislation.

I LI NFEfSE LINRPGSOGAZ2Y A& FFF2NRSR (2 Wg2a] SNERQ

Wg2N] SND KFa (GKS NAIKG vy2las arindividal Bydaoycat, ot &R G2 |
deliberate failire to act, by his or her employer if the act or failure takes place for the sole or main

695 C2NJ GKS YSFyAy3 2F daldziz2YlLGAOItfe& dzyFIANE asSS asSo
69% TULRCA 1992, section 153.

697 Simon Deakin and Gillian S. Mortiapour aw, op. cit.,p.823.

698 Ibid, p.823824.

699 [1978] Industrial Case Reports 643.
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purpose of preventing or deterring him or her from joining, or participating in the activities of, an
independent trade union, or making use of the services of sughi@n, or penalising him or her for
doing so.

Although theRS T A Yy A (1 A 2 y mayFincdrporaites iddNifiusidNidho work under a contract of
employment (and who are therefore capable of being dismissed from employment), it also includes
individuals whag 2 NJ| = 2 NJ vy 2uhtrlarfy btBer abrarad whereby [he or she] undertakes to

do or perform personally any work or services for another party to the contract who is not a professional

Of ASYy i 2 E dhsheftendedldeknifidiBaX bestbeRISNAR G22R | NBTf SOGAyY 3
view that casual workers (and others who perform work for somebody else, but who are neither their
employer nor a professional client) should not be denied basic protections which do not depend, for
their effective ftinctioning, upon the employment relationship in question being regular or-long
term.’0

Accordingly,workers (including employees) who act as representatives of other workers and
employees as part of trade union activitiegll be afforded protection agains unfavourable

treatment S@Sy AF GKA& R2Sa y2a4 dGF1S GKS FT2N¥Y 2F RAA
omissions, such as failing to award a pay increase or promote a worker, for example.

For the sake of completeness, it should also be noted ttade union representatives also have a
number of statutory rightsconcerned with facilitating their ability to conduct various functions on
behalf of their members. These rights currently apply only to employees rather than the wider category
2F YNRBROPS

CANBGfEY dzyA2y W2FFAOAIEAQ 06KAOK AyOfdzRS |ye LIS
be a representative of its members) agatitled to paid time off. (1) to carry out any of their duties,

as such an official, concerned witlegotiations with the employer related to collective bargaining

where the union is recognised by the employer; (2) to carry out duties concerned wipetfe@mance

on behalf of its employees of functions related to or connected with collective bargainitigrsa

which the employer has specifically agreed may be performed by the union; and (3) to carry out duties
concerned with the receipt of information from and consultation with the employer in relation to
collective redundancies and a transfer of an uneking???

{SO2yRfesx |y SYLX 2&8SS gK2 Aa | YSYOS8nhlgafning NBEO2 :
NBLINSBASY Gl GAGBSQ A aduthy wiokking hSurs fail specifidd AcRvitids in YefatioR t6 T

fellow employees who are members of the samneion.”® ! W' yA2Yy fSENYAY3 NBLN
relatively new type of union representative whose main function is to advise union members about

their training, educational and developmental needs.

Thirdly, an employer must permit employees who are memst an independent trade union which

it recognises in respect of that description of employee to taé@sonable time off during their

G2N]l Ay3 K2dzNE G2 GF 1S LI asdianyosher sdtivfi@s inlre@ilo tWhich Sa Q 2
they are actig as a representative of ! Insofar as a representative is concerned, this may include

taking part in branch, area or regional meetings of the union, or meetings of official padiking

700 TULRCA 1992, section 296(1)(b).

701 SeeCotswold Developments Construction Ltd. v. Willig2086] Industrial Relations Law Reports 181,
at [53].

702 TULRCA 1992, section 1B8(

703 TULRCA 1992, section 168A(1)(2), (10).

704 TULRCA 1992, section 170.
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bodies such as the executive committee or annual conference,eatings with fulitime officials to
discuss issues relevant to the workpld€e.

2.3. Employee and worker representatives (and proposed representatives) of the
workforce in relation to aworkforce agreement®

W2 2N] F2NOS I ANBSYSydaQs | adl GddzizNE @GSKAOE S RSaa
standards permitted by the respective EU Directives where the employer does not recognise a union

may be made withelected representatives of the workfice. Such representatives are elected in
accordance with the statutory procedures set out at section 3 of Schedule 1 Mvtnking Time

Regulations 1998

Section 101A of the ERA 1996, inserted by the Working Time Regulation$®p@g;ificallyprotects
representatives of members of the workforce and candidates for such positisnsonnection with
G§KSANI LISNF2NXYI yOS 06 aWNluncihd® bdaétivities ad fuch la)SeNd@sgnkadive & &
candidateé’® In particular, such individuals will havedreautomatically unfairly dismissedvhere

they have been dismissed by reason of their participation in such activities.

l'a gA0K 20§KSNJ g2 NJ] SN NbilaPrat&igdiftord Belfisaijectéd jomMd S NE Q
detriment (by any act or any delilvate failure to act by an employer) by reason of their position as a
representative or candidate to be a representative for the purposes of a workforce agreéthent.

24 bSA2GAFGAY3 YR LYF2NXYIFGAR2Y 9 [ 2yadzZ Gl

¢KS 9! Q& any Echduhtion Rirdgfive was implemented in UK by the Information and

| 2yadzZ GFGA2y 2F 9YLX 2@ S S &Inivdlyaidy undeikakingd employimgiat 6 a L / 9
least 150 employees in the UK were covered by the Regulations; those emplojéagtat00 were

subject to them as from 6 April 2007, and those employing at least 50 as from 6 April 2008. The basic
framework of ICER 2004 essentiglipvides for the establishment of an 1&C procedure either at the

initiative of the employer or at the equest of employeesa requirement for a 40% majority to trigger

the procedure where there is a pexisting agreement for I1&C, the option for a negotiated agreement

under the statutory procedure to provide that the employer informs and consults emplajiesstly

NF GKSNJ GKIYy GKNRddzZZAK GKSANI NBLINSaSyidlFdA@Sas | yR i
of a failure to agree.

In order to initiate negotiations to reach an agreement, the employer must, as soon as reasonably
practicable, make arramgnents for the employees of the undertaking to elect or appoint negotiating
representatives’® There isO2 Y AA RSN} 6t S FfSEAO0AfAGE Ay (GKS F2I

705 As indicated in the nostatutory guidance, see the Advisory, Conciliation and Arbitration Service Code

of Practice,Time off for trade union duties arattivities 2009, para. 8, available at
http://www.acas.org.uk/media/pdf/n/k/Acas_Code of Practice ParaccessibleversionJuly
2011.pdf(30.05.2014).

706 FortheY S yAy 3 2F Wg2N] F2NOS FINBSYSyiQ asSS AyiaNRRdzO0G

07 For further detail, see introduction to section 2 above.

708 Working Time Regulations 1998, Statutory Instrument 1998/1833, regulations 2(1) and 32(1).

709 ERA 1996, section 101A(1)(d).

710 ERA 1996, section 45A(1)(d).

s 2002/14/EC.

2 Statutory Instrument 2004/3426. Available at
http://www.legislation.gov.uk/uksi/2004/3426/contents/madé30.05.2014).

713 ICERR004, regulation 14(1).



http://www.acas.org.uk/media/pdf/n/k/Acas_Code_of_Practice_Part-3-accessible-version-July-2011.pdf
http://www.acas.org.uk/media/pdf/n/k/Acas_Code_of_Practice_Part-3-accessible-version-July-2011.pdf
http://www.legislation.gov.uk/uksi/2004/3426/contents/made
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I 3 NB S .Mt3nyisi evertheless set out the circumstances in which the employer migstvi and
consult the employees to which it relates, and either provide for the appointment or election of 1&C
representatives or provide that the employer must give information directly to the employees to
whom it relates and consult them directi}:

Reguation 30 of ICER 2004 provides that tiemissal2 ¥ 'y SYLJX 28SSaQ NBLINBaS
trade union representatives and others elected or appointed for general 1&C purposes most likely
where there is a prexisting agreement), negotiating represernte, |&C representative or a

candidate in an election for such positions willdgomatically unfairwhere the reason or principal

reason for the dismissals is that:

&a) the employee performed or proposed to perform any functions or activities as such a
representative or candidate; or

(b) the employee exercised or proposed to exercise an entitlement conferred on the employee
by Regulation 27 or 28 (i.e., a request to reasonable time off or to be paid in respect of such
time off); or

(c) the employee (oa person acting on his behalf) made or proposed to make a request to
exercise such an entitlemegft>

An employee who has beeselected for redundancywill also have been automatically unfairly
dismissed where other redundant employees to whéag) (b)and/or (c) above did not apply, were
not dismissed!® The requirement for unfair dismissal claims that an individual must hawigianum
2F G2 @SIFNBRQ O2 ielok Yaing eitledSovbidh Suehvasattiomésnoved ™’

It should be noted that such protection is subject to@row exception such dismissal will not be
automatically unfair (although may still be unfair on procedural grounds) if the reason for the dismissal

Aa OKFG Ay GKS LISNF 2 Nons of dotivitied, e haskdBcloSel adf ifénBalan & T dzy
or document irbreach of a duty of confidentiality*® This will not apply (such that the dismissal may

still be automatically unfair) if the employee reasonably believed that the disclosure in questioa w
WLINPGSOGSR RAaAOf2adzNBQ 6AGKAY (GKS YSIFIyAy3d 3IAGSY
20KSNJ g2NRax (KS SYLX'2eSS gla WogKAalt Soft26Ay3IQ0d

As with other employment legislation, Regulation 32(2) of ICER 2004pedsects employee
represenatives and others from being subjected to any detrimental act or omissiorst amounting

to dismissal in connection with the exercise or attempted exercise of rights under the ICER 2004. The
same group of representatives and prospective representativesddtl the extra protection from
dismissal also have the right not be subjected to a detriment.

74 ICER 2004, regulation 16(1).

15 ICER 2004, regulation 30(3).

716 ERA 1996, section 105(7H).

e ERA 1996, section 108(3)(1).

18 Imposed in accordance with ICER 2004, regulation 25. ICER 2004, regulation 30(4).

719 ERA 1996, sectonso! YR no. RSFTAYS I | dz f AaFdésdlogufe ofx LINR (i S C
information which, in the reasonable belief of the worker making the disclosure, tends to show one or
more of the following: (a) that a criminal offence has been committed, igimmitted or is likely to
be committed, (b) that a person has failed, is failing or is likely to fail to comply with any legal obligation
to which he is subject, (c) that a miscarriage of justice has occurred, is occurring or is likely to occur, (d)
that the health or safety of any individual has been, is being or is likely to be endangered, (e) that the
environment has been, is being or is likely to be damaged, or (f) that information tending to show any
matter falling within any one of the preceding rpgraphs has been, or is likely to be deliberately
02y OSI t SRp¢
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Finally, regulation 27 of ICER 2004 provides negotiating and I1&C representatives withthe be
permitted by his employer to take reasonable time off dimg working hoursin order to perform
functions as such a representative. Representatives under-@xisting agreement are not however
given any right to time off under the ICER 2004. An employee who is permitted to take time off under
regulation 27 ofCER 2004 is also entitled to be paid remuneration by his employer for the time taken
off at the appropriate hourly raté°

2.5 Employee representatives at the transnational level

The European Works Council Directifevas implemented in the UK by the Traasional Information

YR [ 2yadzZ GFGA2y 2F 9YLX 2& S SATICER @& pravide’ yoiia M pdd
9dzNR LISIFY 22NJa [/ 2dzyOAf 6492/ £0 2N AyFoNylGAZ2Y
established, either at the request of employees or thepresentatives or at the initiative of every

W/ 2YYdrnOr §& dzy RSNIF1Ay3IQX RSFAYSR |da Fyeé dzy RSNI I
EU Member States and at least 150 employees in each of at least two Member States, and in every

W/ 2YYanAkIINR dzL) 2 F dA RSNI I {Ay3aQo

Negotiations forestablishing a EWC or IGRay be initiated by central management. Alternatively,

iKS& Ydzad 0S AYAGAFGSR AT G €Slrad mnn SyLX2e&sSSa
that number, in at least twaundertakings or establishment in at least two Member States so
request’?*

WO YL 28S5SaQ NBLINSE A S yailinid tiv@@sintt calegoreS:Nidst ifthe @mploymed b g

are of a description for which an independent trade union is recognised, ahe representatives of

0KS dzyAz2y ¢K2 y2NXItte GF1S LINI Ay (GKS a®2tt SOG
other employee representatives elected or appointed by employees to positions in which they are
expected to receive, on behalf thie employees, information (i) which is reluctant to the terms and
conditions of employment of the employees or (ii) about the activities of the undertaking which may
significantly affect the interests of the employ&é¥

Thescope, composition, functios and term of officeof a EWC or the arrangements implementing an

L/t N3 RSUSNNYAYSR o0& | WalLlSOAlLft yS3aA20Al dRy3 0602R
TICER 1999 contains strict rules governing the composition of the SNB where the cenagément

is situated in the UK. Thereafter, the central management of the undertaking or group of undertakings

must convene a meeting with the SNB to reach a written agreement on the detailed arrangements for

the information and consultation of employeé%.

Employees who are members of, or candidates for, an SNB or EWC or who act@sepré&entative

(or are a candidate for such role) and who are dismissed by reason of performing (or proposing to
perform) any functions or activities as such a member, representative or candidate are treated as
having beerautomatically unfairly dismissé.”?® As is the case for ICER 2004, an employee who has

720 ICER 2004, regulation 28(1).

21 2009/38/EC.

22 Available ahttp://www.legislation.gov.uk/uksi/1999/3323/contents/made.

723 TICER 1999, regulation 2(1).

24 Simon Deakin and Gillian S. Mortiapour Lawop. cit.,p.971. TICER 1999, regulation 9.
725 TICER 1999, regulation 2.

726 TICER 1999, regulations 16 and 17.

et TICER 1999, regulation 16(1).

728 TICER 1999, regulat®28 and 29. ERA 1996, section 108(3)(hh).
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been selected for redundanci?® will also have been automatically unfairly dismissed where other
redundant employee representatives or candidates, were not dismissed. The requirement for unfair
dismissalclaims that an individual must haveYaA y A Ydzy 2F G(G¢2 &SI NRQ O2ydA
before being entitled to bring such an actionrésnoved *°

Such individuals are algwotected against being subjected to a detriment

Also mirroring ICER 2004, protectitor the representative (or candidate to be a representative) will
0S f2ald 6KSNBE GKS LISNF2NXIyOS 2NJ LJzN1J2 NI SR LISNF
involved him or hedisclosing any confidential informatior*?

Finally, such individualge@alsoentitled by their employer to take reasonable paid time offuring
GKS SYLX28SNRa ¢2NJAy3a K2dzZNBE Ay 2NRSNJ G2 LISNF2N
candidates’®

3.  Sanctions available and application in practice

The sanction$ @ At 6t S odzidzZ tfte {y2¢6y d aNBYSRASAE dzyl
flga LINPGSOGAYT 62N]ISNAQ NBLINBaSyiul GA@dSa G NE |
guestion, and are provided for in the respective legislative instruments.categories referred to

above are repeated here for ease of reference.

3.1. Employee representatives for the purpose of information and consultation
on collective redundancies and transfers of undertakings

As with ordinary unfair dismissals, representatiwho are found to have been dismissed for a reason
relating to their status or activities as a representative (or candidate for such amaleplso be re
instated or reengagedwhere the employment tribunal considers it appropriate to make such-a re
employment order. As discussed in section 1.3. above howeeenpensation is the usual sanction

in almost all cases. Employment Tribunal and Employment Appeals Tribunal statistics published by the
Ministry of Justice and Tribunals Service for 28001 showthat re-employment orders were made

in only 1% of all unfair dismissal cases (6 cases in tétal).

Nevertheless, the legislation provides for certajrecial rulego apply to a limited number of unfair
dismissals which are for particular reasons. Thgs®f dzZRS aSYLJX 28SS NBLINBaSyil

CANRBRGZ (KS RAAYAAAS Rterid Yeligf@ 195y RyAlye3 |ILBLE &2 dEiROD Y
hearing, provided that the application is presented within seven days of the effective date of
termination. Wheret appears to the tribunal that it is likely that on determining the complaint, it will

FAYR GKFG GKS NBFazy F2N) RAAYA&4alf AAd AYRSSR I
representative, the tribunal has, in the first instance, the power wuest that the employer consider

re-instating or reengaging the employee, and failingthat2 2 NRSNJ G4 KS O2y G Ay dzr GA 2y

29 ERA 1996, section 105(7D) and TICER 1999, regulation 29(1).

730 ERA 1996, section 108(3)(hh).

731 TICER 1999, regulation 31.

32 CKAA A& |3IFAYy &dzoeSO0d (2 GKS RAAOf aakeNBaseyfteli | Y2dz
employee concerned would still benefit from the provisions offering protection. See section 2.4 of this
country report, above.

733 TICER 1999, regulations 25 and 26.

734 Available at https://www.gov.uk/government/publications/employmentribunal-and-employment
appealtribunal-statisticsgb (04.06.2014).
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contract of employment for the purposes of pay or any other benaligrived from the employment
from the date of its temination up to the final determination or settlement of the claim for unfair
dismissal’®

{ S O2 y R basiz awar@Savaithble where the tribunal has made a finding of automatic unfair
dismissal in the case of an employee representaghall not be les than £5,500% In ordinary unfair
RAaYAaalf OfrAYax GKS oFaAO0O gl NR Aa OFf OdzZ I §SR
weekly gross salary, and can be considerably less than £580K S WO2 YLISy al G2NEB | g N
is subject to the initations which apply to ordinary unfair dismissals, and the amount awarded may

A N ¥ oA A ~

y2i SEOSSR GKS 2SN 2F mMTtcIpTtn 2NJ2yS &SIkNRa at

Where an individual under this category is not dismissed but is found to havedudgected to a
detriment, the employmaet tribunal has the power to make a declaration to this effect and to order
compensation to be paid by the employ&?.Suchcompensationwill be at a level which the tribunal

O 2 y a A jisSaNdeRuitable in all the circumstancémving regard to (a) thexfringement to which

the complaint relates, and (b) any loss which is attributable to the act, or failure to act, which infringed
0KS 02 YL} | &%Lbsy may inclubdirjuiy lodeelingss well as angxpensesreasonably
incurred by the employee cwerned as a consequence of the detriment suffered and the loss of any
benefit.*! Ironically, unlike the compensatory award for unfair dismissals, theretetially no limit

to the amount of compensatiorwhich may be awarded for having been subjected tetriment.

For employees who have either beanreasonably denied permission to take time dff perform his
functions as an employee representative or who hasbeen paid for the time taken offa tribunal

may, on finding such complaint(s) to be wielinded, order the employer to pay to the employee an
amount equal to the remuneration to which he would have been entitled had the employer not
unreasonably refused permission or to the pay which he should have been paid during the permitted
period of time taken off/*?

3.2. Employee and worker representatives in their capacity as trade union
members engaging in trade union activities

Representatives in this category benefit from set of sanctions which mirror those available to
employee representatives fahe purpose of information and consultation on collective redundancies
and transfers of undertakings.

In the context of dismissals, the rightitterim relief and aminimum basic compensatory awardre
aSt 2dzi Ay (GKS ¢NIRS ! yA2Y YR [F02d2NJ®wSt Il GA2Yy A

Insofar as beingubjected to a detrimentis concerned, the protection in the case of trade union
activities is extended beyond employeesnorkers.”** Compenston is assessed in the same way as

735 ERA 1996, sections 128 and 129.

736 See section 1.3. of theountry report, above.
ISl ERA 1996, section 120(1).

38 See section 1.3. of this country report, above.
739 ERA 1996, section 49(1).

740 ERA 1996, section 49(2).

41 ERA 1996, section 49(3).

742 ERA 1996, sections 63(3).

743 TULRCA 1992, sections 152(1) 466l

744 See section 2.2. of this country report, above.
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that which applies to employee representatives for the purpose of information and consultation on
collective redundancies and transfers of undertakings. Namely, the tribunal may award such
O2YLISyal A2y justandieduitadle pa & RS BE HetdhiargZBsS suchyag igjury to
feelings’*®

If an employee isefused permission to take time off to carry out union activiticthe sole remedy is

to complain to an employment tribunal. A representative may also complain if he or sheotvaaid

in accordance with the legislation for the time off which was granted. If a tribunal upholds such a
complaint, it may awardompensatonz K| gAy 3 NBIFNR G2 GKS SYLX 28 SND
by the employee because of the failufé.To establish a right to compensation, an employee must
establish, on the balance of probabilities, that a request was made for time off, that & ¢arthe
Yy2G0A0S 2F GKS SYLX 28SNR& FLIINPBLINRFGS NBLINBaSydali
to respond to it’*’ By analogy with the provisions relating to subjection to a detriment, it seems likely

that Wt 233 Q OI yecunmyOdssiaRch asyirfugy to healfft® Where the complaint concerns

a failure to pay the official, the tribunal will order payment by the employer of the amount due.

3.3. Employee and worker representatives (and proposed representatives) of the
workforce in relation to aworkforce agreement

Insofar as protection against dismissal and being subjected to a detriment is concerned, employee and
worker representatives falling into this category aggtitled to the same sanctions as employee
representatives (and poposed representativesjor the purpose of information and consultation on
collective redundancies and transfers of undertakings covered under the ERA*1996.

34 bSA2GAFGAY3 YR LYF2NXYIFGAR2Y 9 [ 2yadzZ Gl

Although representativesowered by this category receive similar protectitho that afforded to the
categories of representatives discussed above, ghecial rules under the ERA 1996 relating to
sanctions(namely, the minimum basic award and the possibility to apply for inteelef) do not
apply. Usual sanctions for ordinary unfair dismissal will therefore be available.

t NPOA&GAZ2Y A& dzy RSNJ 0KS LYyF2N¥IFGA2Y YR [ 2yadzZ aF 4A
nevertheless ensure that the sanction (and assessment theagaf)able to representatives who have
beensubjected to a detriment is replicatetbr I&C representative&?

Regulation 29 ofCER 2004 similarly adopts the wording of the ERA 11@@arding the sanctions and
method of assessing appropriate compensatioriclhapply to representatives unreasonably refused
permission to takdime off to perform their duties and to those whose employer has failed to pay
salary in respect of the permitted time off.

45 Brassington v. Cauldon Wholesale Limitt@78] Industrial Cases Reports 405.

746 TULRCA 1992, section 172.

ar Ryford Ltd v. Drinkwatef1996] Industrial Relations Law Reports 16.

748 Simon Deakin and Gillian S. Mortiapour Lawop. cit.,p.863.

749 ERA 1996, sections 48(1ZA), 108(3)(dd), 105(4A), and 128(1)(a)(i).

750 Namely, that dismissals will be automatically unfair, that there is no need for a minimum qualifying
period of employnent and that representatives are protected from being subjected to a detriment.

See section 1.3. above of this country report.

752 ICER 2004, regulation 33(2).

751
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3.5 Employee representatives at the transnational level

Thesame rules as those which concern 1&C representatives apfdgntical wording to that set out
under ICER 2004 is used in the Transnational Information and Consultation of Employees Regulations
Mdpdhdd o6 d ¢ L'Pahdvhenpapamdzhik 3.4 of this countgport should be referred to.

3.6 Application of sanctions in practice

There areno known published statisticen the application of remedies which relate to protections
afforded to employee and worker representatives.

Statistics published by the UK glmyment Tribunal service concern only the main heads of claim for
discrimination and dismissal complaints (with no distinction made, for example, between unfair
dismissal claims based on automatic unfair dismissal, and those for ordinary unfair disftfistsisl)
reported that between 1 April 2012 and 31 March 2013, thedian award for successful unfair
dismissal claims was £4,83the average award was £10,127 and the maximum award was £236,147.
0f 10,647 claims for unfair dismissab051 were unsuccessf while 4,596 were successful. Of those
successful unfair dismissal cases, compensation was awarded in 2,242 cases, the remedy was left to
be negotiated between the parties in a further 152, no award was made in 2,19Tanetases
reinstatement or reexgagement was ordered

In the field of trade union representation, commentators have pointed toitlaEequacy of existing

rules purporting to protect representatives. Particular criticism is targeted at the low rates of
reinstatement and reengagement orders, and the weak enforcement measures where such orders are
made. It is noted that there are no enforceable provisions for Jegd G KS & &G (dza | dz2
ruling on the justification for a dismissal; the only remeglyhat of interim relief ¢ necessitates

employees taking the initiative rapidly to seek it following termination, and does not in any event
secure continued access the workplace’>®

The remedies for subjection to a detrimentaccording to one commentator, are even more
inadequate there is no mechanism for inhibiting such action from continuing, and the lack of any
WWISY It Q StSYSyd Ay (KS the pofdniflydificultids 20§ demosdatimgA y S R
guantifiable loss, mean that it is unlikely to act as a deterrent to a determineeuaran employer

who, even when faced with a successful claim against it, may escape with a relatively small financial
liability.”>®

4.  Constitutional basis for collective representation of workers
In the absence of a written constitution, the principles underpinning UK laws on the collective

representation of workers can largely be foundnternational and European standardlating to
collective organisation.

753 TICER 1999, regulations 27 (remedies for breach of time off rules), 29 (remedies fodisniasal) and

32 (remedies for being subjected to a detriment).

Ministry of JusticeTribunal Statistics, Quarterly Tabl@acluding 2012013 statistics), available at
https://www.gov.uk/government/publications/tribunasttatisticsquarterly-april-to-june-2013
(04.06.2014).

Simon Deakin and Gillian S. Mortiapour Lawop. cit.,p.843.

756 Ibid, p. 843.

754

755
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The fundamental principle dieedom of associationis reflected in various international treaties
dealing with civil, political, economic, social and cultural rights and is in particular upheld by the
International Labour Organisatioin a number of instruments ratified by the UK from their inception.
The most important of these are the Freedom of Association and the Right to Organise Convention
1948 (No. 87 and the Right to Organise and Collective Bargaining Ctamei®949 No. 98.

Other accords ratified by the UK or to which the UK is a member which also express the fundamental

right of the freedom of association include tigiropeanConvention on Human Right§8’ and the

Charter of Fundamental Rights of the EurapeUniorn®®,

At the collective level, theommon lawis also of central importance. During the nineteenth century,

the courts found the purposes of most trade unions to be unlawful as being in restraint of trade, and

still today, those organising industriaction will usually be committing a common law tort. The

fl gFdzt ySaa 2F GNI RS dzyA2yaQ ail Gdza dépghBRentrdyS A YA
upon statutory immunities from the common law liabilitieswhich would otherwise apply. Such

immunities constitute exceptions to the common law, leaving the courts to tend towards construing

them narrowly?°

5.

Role of collective work relations

Following a period of dramatic growth in the 1970siaimmembership in the UK declined rapidly in
the 1980sand 1990s The proportion of union members in workplaces with more than 25 workers fell
from 65% in 1980 to 47% in 1990 and 36% in 7998he Department for Business Innovation and

Skills reports thain 2012, themembership rate of UK employees remainethble at 26%with 3.9

million public sector employees belonging to a union, compared to 2.6 million in the private &ctor.

Although this can partly be explained by the rapid decline of manufacturing at the start of the 1980s,
union density fell in aBectors and not just in manufacturing. OtHactorsappear to be low inflation

and the absence of an incomes policy, which produced rising real incomes for most private sector
employees, particularly in those areas of the economy where collective bargaimained strongly
embedded’®? Although thecoverage of collective agreements greater than union membership
(often applying to both union and nemnion members alike), the proportion of employees whose

terms and conditions were covered by collectiveeggnentshas also fallerfrom around twathirds

at the start of the 1980s to just above 40% by the late 1990s.

It furthermore became common in the 1990s for employers in a wide range of sectors to
& RS NB 0" flafie\ uhiiéhé. Companies often couplddremgnition with offers of enhanced pay

and benefits to employees who gave up rights associated with trade union membé&ishie late

1980s and 1990s also witnessed a significant drop in the strike activity.

757
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759
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764

Avrticle 11.
Avrticle 12.
Ibid, p. 60.

Keith EwingBritain and the ILO2 ed. 1994 Institute of Employment Rights, London.

Department for Business, Innovation and SKiltade Union Membership 20 Statistical BulletinMay

2013, pp.78.
Simon Deakin and Gillian Sois, Labour Lawop. cit.,p.36.
¢t2 GaRSNBO23IyArasSé || dzyizy YSlIya

FoFyR2YyAy3

GKS T2N

¢the recognition of the union by an employer, or two or more associated employers, to any extent, for

the purposes of cldctive bargainingé ¢! [ w/ ! MdpdH Z
Simon Deakin and Gillian S. Mortiabour Lawop. cit.,p.37.
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Following 18 years of government hostility towarcollective organisation, the entry into office of a

Labour Government i1997 heralded a more hospitable climate for worker representatiamd

brought three important changes: the 4iatroduction of a statutory procedure for the mandatory
recognition oftrade unions by employers, the implementation of the EC Directive on European Works

| 2dzy OAf & F2€ ¢ 2AgyAéy 30 20 KBKS Y! INBSIYSyd 2y {20Alf t
information and consultation obligations at national level following agreentite Information and

Consultation Directivé®®

5.1. Institutions and legal means of collective action

The institutional system applying to collective labour law in the dKagcterised by an array dégal
and extralegal sourceswith formal (legal)NHzf Sa 'y R W@2f dzy il NBEQ y2N¥a
LI NIASaQ fS3Frt NAIKGaD

5.1.1. Formal sources of law

Insofar as formal sources of labour law are concerned,cti@mon lawis, as discussed above, of
fundamental significance to collective work relatioesntinuing to touch on the ability of a trade
union to take lawful industrial action as well as regulating the relationship between a trade union and
its members.

Legislation over the past 30 years or so, has expanded to cover most areas of labowith relevant
statutory provisions often to be found scattered among several statutes and statutory instruments. As
a general rule, it may be said that legislation will prevail over the common law in the sense that any
agreement between the parties epifically to exclude its operation will be void. In the area of
collective labour law, the relationship between common law and statute is complex particularly insofar
as industrial action is concerned, with statute affording very limited immunity agspesific common

law torts which may be committed by a trade union in taking industrial action.

Supplementing the legislation are Government and Government agisauogd Codes of Practice

which provide practical guidance on conduct in particular areas. The Secretary of State for Employment
YR (KS ' ROAA2NES [/ 2YOAfAlLGAZ2Y YR ! NDAUGUNIGAZ2Y
statute to issue Codes of Practi®.These are not legallbinding, but courts and employment

tribunals must take their principles into account in relation to any issue before them, and may adjust
compensatory awards where there has been a failure to comply with the provisions of &%Code.
Examples of Codes ofdetice include the Secretary of Stagsued Code of Practice on Picketiffy,

the Code of Practice on Industrial Action Ballots and Notice to Empi8Ylery R ! / | { Q& [/ 2 RS 2
Off for Trade Union Duties and Activitiés

765 Seeibid, p. 869.

766 TULRCA 1992, sections 199 and 203.

767 For example, TULRCA 1992, section 207 and 207A.

768 Department for Business Innovaty’ | Yy R { {QoélefofiPractige: picketir@gelerred to on list

published 12 December 2012) availablédtp://www.bis.gov.uk/files/file23914.pd{10.06.2014).

Department of Trade anahdlustry (former name for BISJ,ode of Practice: industrial action ballots and

notice to employers PL962 (Rev2)05, available athttp://www.bis.gov.uk/files/file18013.pdf

(10.06.2014).

770 ACASTime off for trade union duties and activities, including guidance on time off for union learning
representativesCode of Practice 3, January 2010, available at
http://www.acas.org.uk/media/pdf/n/k/Acas_Code of Practice ParaccessiblerersionJuly
2011.pdf(10.06.2014).

769
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5.1.2. Voluntary sources of law

The historic lack of legislation regulating employment law allowed employers and employees to
develop rules at their own discretion. Notwithstanding the expansion of statutory regulation in the
latter part of the twentieth century and into the millenniuragllective agreements continue to be a
significant source of labour lawwith around 35% of all employees still covered by the terms of
collective agreements. In certain industrial sectors however, this figure is much greater.

Collective agreements may baid to havetwo principal functions’’* First, they regulate relations
0SG6SSyYy SYLX 28SNE O02NJ SYLX 28SNRQ | dpiocedukal ai A 2 y a0
constitutional arrangementswhich, for example, may determine the permanent joint machinery fo

the negotiation of terms and conditions of employment or specify the procedural steps involved in the
resolution of disputes. The second purpose is substatiemely to regulate the terms of individual

contracts of employment Such terms may concepay scales, working hours, holiday, shift work and
overtime etc. It should be noted however, that although there are now statutory procedures allowing
dzyAz2zya (2 3ILAYy aidl Gdzi2aNE NBO23ayAlAzy a ¢Sttt | a
legal requirement for collective agreements to cover specified matters nor is there any obligation for

the parties to reach agreement. There is also no requirement for them to be registered with any
administrative authority.

In fact, collective agreementsave historically been viewed as operating independently from the law,
OAYRAYIST GAY K2y2dz2NJ 2yfexé |yR SyF2NOSIo6fS (KNP«
reinforced by the law in 19742 which introduced astatutory presumption that a cdective

agreement will not be legally enforceablanless it contains a statement to the contrary. Evidence

suggests that such a stated intention is hardly ever matleaving both employers and unions free

to breach such agreements without legal consequend his general neenforceability of collective

agreements as between unions and employers is in marked contrast to the position in other
jurisdictions. Nevertheless, it ©2 YY 2y LN} OGAOS F2NJ 62NJ] SNAQ AYyRA
incorporate colletively agreed terms’’* enabling legally enforceable contractual provisions where

the wording is sufficiently clear and precise.

Collective agreements may also be relied on to modify or exclude standards in the area of working

time, the use of successivedid term contracts and the terms on which parental leave is taken. Where

GKS SYLJX 28SNJ R2Sa y2i NBO23yAasS workidmemdgegmen®tsy 2 (i KS N
may be used’®

Other voluntary sources of regulation includerks rules, notices ath policiesissued by an employer

to its employees. These may be made to have legal force where expressed to be legally binding, but
may also become legally binding through implication by custom and practice where such terms are
R S S Y 3eAsbnaldle, certaiand notorioug’#®

5.1.3. Courts and employment tribunals

e See Simon Deakin and Gillian S. Motriour Lawop. cit.,p.68-69.

e Now express in TULRCA 1992, section 179.

3 See Simon Deakin and Gillian S. Mortisbour Lawop. cit.,p.71.

As well as for collectivelggreed terms to be incorporated through implication in circumstances where
such terms have been applied consistently in practice.

See section 2.3. of thountry report, above.

776 Sagar v. J. Ridehalgh and Son Lim{it®80] 2 Chancery 117.
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There isno separate labour court systenn England for addressing labour law disputes. Instead,

labour law matters are divided betweefl) employment tribunals which generally hear claims

involving statutory employment rights (such as unfair dismissal and discriminationgll as low value

O2y G NI Ol dz € Of FAYa | aa2 OA laddSA thes doinkon lawy couBt& LI 2 @ S S ¢
Common law courts will most likely deal with high value issuegexddh of contract and tort and

certain matters of public law. Employ€kdaims in tort against trade unions in relation to industrial

action are heard in the High Court, as well as claims for interim injunctions to halt industrial action.

Appealsfrom decisions of the employment tribunals can be made to the Employment Appeal Tribunal,
and subsequent appeals are made to the Court of Appeal.

5.1.4. Government institutions

A numberof governmentfunded institutions operate independently of government with a range of
functions in the field of collective action.

As discussed abovACAS8is a statutory body with a staff of almost 1000 which has the broad remit

2 T LINE Yhe ilhpioyeiEnt a industrial relation&7° 1t works within a voluntary framework, with

no compulsion on industrial relations actors to use its services. It performs conciliation in individual
cases and provides facilities for settling existing or anticipated thsigutes by conciliation. It also
provides advice on a wide range of industrial relations matters to employers, workers and trade unions,
and furthermore issues codes of practi®eand holding inquiries, at its own discretion, into industrial
relations maters.

The/ SY G4 NI £ | NB A (NI G X%Ris/a perhanant aindiigi&pendeint/ industéiab relations
arbitration body, also created by statute with the purpose of resolving certain latmated
disputes’ It has responsibility for operating the statutory recognition and derecognition
procedures’®adjudicating on complaints relating to a failure by employers to disclose information for
collective bargaining purposes, and adjudicating on specified mattetsrwther legislation such as
TICER 1999 and ICER 2004. It is composed of a chairman, deputy chairmen and other members
appointed by the relevant Secretary of State, all of whom are experienced in the field of industrial
relations. It encourages

5.1.5. Means of engaging in collective action

The possibility to engage in legatBcognised collective action can, broadly speaking, be said to fall
into three categories first, collective action in the context of a recognised trade union; secondly,
permanent consultation bodies or arrangements established pursuant ted&liyed legislation;
finally, information and consultation rights afforded to employees and workers in particular
circumstances.

i W/ 2YY2y fl g O2dzNIaQ Ay G(GKAa O2yGSEG oNBIFRf& NBTSN
to criminal law) claims, from the County Court and High Cayrin the case of appeals, the Court of
Appeal and Supreme Court.

8 Seehttp://www.acas.org.uk/index.aspx?articleid=14610.06.2014).

& TULRCA 1992, section 209.

780 For examples, see ston 5.1.1. of this country report, above.

781 Seehttp://www.cac.gov.uk/(10.06.2014).

82 Now in TULRCA 1992, section 259.

783 See this section of the country report, below.
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2 KSy | GNI¥RS dzyA2y Aa WNBO2idkybargahiR®D [[F 2 NIY 8§ K2 R M@z
conducting collective bargaining must be agreed between the employer and the trade ‘Ghidre

conduct of the parties may allow recognition to be implied, such that information and consultation by

the employer must take placaith the union before certain matters affecting their terms and
conditions of employment can be implemented. Legislation however, provides for a complex statutory
recognition procedure overseen by CAC, allowing trade unions to obtain mandatory reco@gition
employers. Where agreement cannot be reached on the method for conducting collective bargaining,

/' V] YI®& &ALISOATeE adzOK | WYSGK2RQ Ay NBflGA2y G2 L
imposed, the employer is not allowed to vary the pagurs or holidays of workers in the bargaining

unit unless it has first discussed its proposals with the union. The consequences of recognition are that

the union may claim disclosure of information for collective bargaining purposes, union
representaties and members are entitled to time off work for specified activities, and a variety of
statutory consultation rights appl#®

hGKSNJ GLISNXYIFySyGé FFNNIy3aSyYSyida FyR O2zyadZ# Gl aAzy
formed through a trade union arnose deriving from EU legislatiomhe bodies discussed in section

2 of this country report are examples of these, and include Workforce Agreements (under the Working

Time Regulations 1998), European Works Councils in transnational companies (pursud@ERo TI

1999) and negotiated information and consultation agreements for large companies, regulated by ICER
2004.

The otherparticular circumstances in which statutory rights of information and consultation arise

and which are not necessarily reliant on uni@eognition can largely be deduced from the categories

2F G2NISNRERQ NBLINBaSyidalrdA@dSa Sye22eAiy3d alLISOALFE LINE
these are in relation to dismissals arising from lasgale redundancies and where there isansfer

of undertaking, but other legislation also provides for collective representation mechanisms for health

and safety matters and in specified areas relating to pensions.

5.2. Collective work relations in practice

As described abov&® the collapseof union membership which started in 1980 slowed somewhat in
the 1990s, but continued to fall year on year nonetheless, thereafter. There was a corresponding fall
in the density of unionisation of employees during this period. It is however reported ttiatea
hostility towards unions has largely been confined to workplaces with fewer than 50 employees,
mostly being familyowned firms’®’ Significantly, the proportion of workplaces where unions were
recognised for negotiation purposes, while continuing tbdeerall between 1998 and 2004, remained
stable in the public sector and in the private sector workplaces with 25 or more employees. This, it is
suggested, can be attributed to 1999 legislation introducing the mandatory recognition of trade
unions, whererequested of larger employers.

The most recent statistics available show small rises in union membership in the private sector, with
the proportion of employees who were trade union members increasing from 14.2% in 2011 to 14.4%

84 Recognition can only apply to employevith 21 or more workers (TULRCA 1992, Schedule A1, section
7()).

85 Principally, those set out below which also apply in the absence of a recognised trade union.

786 See introduction to section 5 of this country report, above.

781 William Brown and David 8k, What has been happening to collective bargaining under New Labour?
Interpreting WERS 2002008, Industrial Relations Journal 39:2;19B, at pp.934.
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cent in 2012, and in theublic sector, membership remaining broadly stable at 56.3%. Overall
membership decreased from 36% in 1995 to 26% in Z&12.

Insofar as industrial conflict is concerned, data for the period 18384 shows a very low level of
disputes and days lost to stppges. This is consistent with the preceding decades, with working days
lost per year averaging in the 197082.9 million, the 1980g 7.2 million and in 1996, 1.3 milligf®

As for collective agreements, the overall coverage of collective bargaininglsasdiminished
considerably. It is reported that this is the case in every sector except transport and communication,
reflecting the continued relatively high unionisation of, in particular, railways, and possibly some public
sector outsourcing into palyt protected arrangements in business servités.

Furthermore, sectoral collective agreements, it is reported, have all but faded away despite being
significant only 50 years ag®.

Recently introduced mandatory information and consultation requirememés claimed by some to

be partly responsible for the reduced coverage of trade unions and collective bargaining more
generally. Until 1995, all the existing consultation requirements in Britain were vested exclusively in
trade unions which were recognisdry the employer in question. In the absence of a mandatory
recognition procedure, they were therefore dependent solely upon a voluntary act of the employer.
After this was held by the European Court of Justice as infringing obligations imposed by dutivesp
directives on redundancies and transfers of undertakings, amendments were made to UK legislation,
requiring employers to consult, at their choice either a recognised union or elected representatives of
the affected employees. This is said by soméawe marked a dramatic break with the traditional

LI GGSNY 2F 62N)] SNAQ NBdghddacéyguiiation dilgtiyig natidnil Kollgct®er Y dzy A
bargaining and dowigrading worker representatiof?

Insofar as statutory rights of information andrultation are concerned, there is no known body of
statistical data regarding their application in practice. Moreover, little information is available on the
operation in practice of the TICER and ICER regimes.

Some commentators have however reported the successes and failures of what is probably the
most widely relied on information and consultation regigiat concerning largecale redundancies.

In particular, the requirement of the regulations only to consultather than to bargaing with
employee representatives means that if there is a ultimately a failure to agree, the prerogative to
proceed remains with managemeff A further common observation is that there is a propensity in
practice for employers to offer considerable incentives to empés to take voluntary redundancy in

such situations, thereby obviating the need to enter into negotiations at all regarding compulsory
redundancy. This, it has long been noted, can undermine the position of employee representatives, as

788 Department for Business, Innovation and SKillede Union Membership 20t ZStatistical Bulléh, op.

cit., p.6.
89 Office for National Statistics, Kate Sweensgbour disputes in 1996 Labour Market Trerlise 1997,
pp.217229.
William Brown and David NasWhat has been happening to collective bargaining under New Labour?
Interpreting WER3004, op. cit.,p.96.
791 Ibid, p.96.
792 Simon Deakin and Gillian S. Mortiahour Lawop. cit.,p.870, quoting Paul Davies,Challenge to Single
Channel 1994 Industrial Law Journal 23, 22284, p.284.
Simon Deakin and Gillian S. Mortiapour Lawop. cit.,p.942.
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well as the abilityof trade unions to deploy tactics to oppose and resist the need for redundancies
when dismissals are threatenéd.

Overall, the future for collective bargaining and its success as a model of worker participation appears
to be mixed. On one hand, the coage of collective agreements has fallen dramatically in recent
decades. It can be seen that much of the Europeernved legislation promotes information and
consultation rather than more of a edetermination model witnessed in other States. Furthermore,
recent years have seen a growing tendency by some employers to communicate directly with
employees through methods such as meetings between senior managers and the workforce and
newsletters’® This has combined with changes in the labour market, with grefeeibility of labour,

and a growth in shorterm, temporary work and seémployment, eroding the bargaining power of
those who remain in the cor® On the other hand, rules such as those introduced under ICER 2004
have given larger employers a stromgentive to establish at least some form of information and
consultation arrangements where none previously existed, while the mandatory statutory recognition
procedure for trade unions, introduced in 1999, would, according to recent statiétagpear tohave

had some impact again, where larger employers are concermgtbt least in encouraging voluntary
collective bargaining arrangements.

94 W.W. DanielUnited Kingdom irVl. Cross (ed.Managing Workforce Reductipri985, Croom Helm

London, p.74.

Mark Cully et alBritain at Work. As depicted by the 1998 Workplace Employment Relations ,Survey
1999, Routledge, p. 22230.

Simon Deakin and Gillian S. Mortiapour Lawop. cit.,p.983.
See section 5.2. of this country report, above.
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A. Country summaries

¢tKS SYKIYyOSR LINRGSOGAZ2Y | YR LINR G SiOdlbf@h8codlviesK i a 2 F
featured in this study are diverse, and vary both in terms of the type of privileges and the level of
LINEGSOGA2Y T FTF2NRSRP . St26 Aa || ONARST adzYYINB 27F

2 2 NJ] SNE Q NB LINGB infoytant ralerindiBtda, wideré adllective agreements are said to

cover more than 98% of the workforce. Apart from general protection against dismissal for any reason
NBflGAy3 G2 adliddza Fa | ¢2N] SNAEQ NiBéedpByarSwhi | G A @S>
wish to dismiss a member of a works council. Except in cases of serious misconduct, approval from a
court must first be secured to end the employment of a works council member. Various special rights

are held by worker representatives axding to the size of the company, including paid time off to

perform duties and for training.

Extensive protection of trade union and employee representatives can be found kréhehLabour

Code. Authority is needed by an employer before proceedingdigmiss internal employee
representatives, otherwise such a termination notice is deemed void. Representatives may not in any
case be dismissed or discriminated against for any reason relating to their status, and it is even a
criminal offence punishabley imprisonment to impede or undermine the activities of representatives.

An integral feature of the cdetermination system operated iGermanyis the considerable
LINEPGSOGAZ2Y LINPOGARSR (2 SYLX 2@ S Sl NARGSBuadngijee & S
OFyy2G NRdziAySte& GSN¥AYylIGS GKS SyLizeyvySyid 2
extraordinarily dismiss them for compelling reasons or with the prior consent of the works council
AGasStTo 2 2 N] SNEQ NI LINE a S yniearlyidis@issal in théNdase &f doiipaklyS NJY 2 N.
shutdowns, and also have the right to paid time off to undertake their duties.

F A
T P

In Italy, half of all workers are members of one of the three main trade unions, and union membership

in a number of industrial sectofsas been increasing in recent years. Here, trade union membership

YR FOUABAGASE IINB fAaGSR o0& GKS 22Nl SNRBRQ {dF Gdz
NBfAIA2Y & LINPOIGSOGSR TNRBY RAAONIR Y Agbhetiniseyed 2 2 NJ S
away from their production unit to the detriment of those they represent nor can they be dismissed

by reason of their status. Severe sanctions exist for employers who persistently engage more widely
inantidzy A 2y 02 Yy RdzO (i Zesdntdtives haReNAriBUsEghts th BTN to perform their

duties, depending on the size of the workforce.

InSlovaki@ G KS [l 062dzNJ / 2RS | FF 2 NRafging antldndriidale poWBrsINS & Sy
of inspection and involvement in proposals to dismiss staff, as well as participation in company decision
making. Such individuals enjoy considerable protection fromidisal, with any purported termination
Yy20A0S 0SAYy3 AYy@FtAR gAlGK2dzi GKS LINA2N) O2yaSyid 2
employer alternatively obtains a supporting judicial decision.

In Sweden where cadetermination operates eveim relatively small enterprises, legislation provides

Nbzt S& 2y ALISOALFE LINPOGSOUGA2Y F2NJ 62Nl SNEQ NBLINBAS
protection to be provided as part of the comprehensive system of collective agreem#rgse beimgy

0KS LINAYOALNI f a2dz2NOS 2F NBIdzA | GA2Y 2F g2N] LI | OS
entitled to reasonable paid time off to perform their duties, and must furthermore not be
discriminated against or dismissed by reason of their stalliey are given priority to remain in
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employment in redundancy situations, and cannot be subjected to any changes in terms and conditions
without the local trade union first being notified and consulted.

+F NA2dza OF 1S3I2NRASa 27 ingtheNRit&NERdgdom\eBehJAfBrdes diffederit A @S a
protection according to the legislation governing their rights and duties. Although there is no
recognised mechanism for declaring a dismissal to be void as such, representatives are, broadly
speaking, proteted from being dismissed for reasons relating to their status or activities, and must
furthermore be compensated for any detriment they suffer in connection with their position. Wide
ranging rights to paid time off for performing activities are also inetlich legislation.



B. Comparative tables

1. General overview of legal protection against unfair dismissal

COUNTRY

Substantive reasons and procedural requirements for legitimate dismissals; burden of proof and sanctions

Austria

Routine dismissals can be challenged if they are immoral, illegal or socially unbalanced (if for operational reasons) r&goekentative
may bring a court action on behalf of the worker. If challenge successful, dismissal is invalid.

Extraordinary dismissals are legitimate for a compelling reason (e.g. criminal behaviour against the employer). If challesgtilsataien
for compensation.

France

1) Dismissal for personal reasdn case of ground inherent to the employee (wheth@sconduct or other grounds)

ProcedurePrior meeting with employee, notification of dismissal, conciliation procedure before legal proceedings

Burden of proof No burden of proof on parties judge to order inquiry measures in case of lack of suffiqgieodf (procédure inquisitoire
Sanctions Reintegration, compensation, reimbursement of unemployment allocation paid by competent authorities

2) Dismissal for economic reasohscase of economic difficulties of the employer.

Procedurevaries dependingn whether the dismissal is individual or collective; in case of collective disnpeseddure depends on
AYLERNIFYOS 2F GKS SYLX 28SNRa SyYyGdSNLIINRaSo

No burden of proofon parties. Criminaanctionsn addition to above mentioned sanctions

Germany

In businesses with at least 11 employegsjtine dismissalare only legitimate if socially justified. This is possible
(1) on grounds of personal capability,

(2) on grounds of conduct or

(3) for operational reasons.

Extraordinary dismissatge legitimate for a compelling reason, if the employer cannot be reasonably expected to continue the contr

Procedure:
- written form
- respect notice period (routine dismissal)
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- respect preclusive period (extraordinary dismissal)
- participation of worksouncil, if one exists

Burden of proofies in general with the party profiting of the respective fact.

No sanctiondfor unlawful dismissals, but employer has to compensate worker under certain circumstances.

Italy Three typical legitimateeasongor dismissal exist: (1) a fair reasée{f YA & 02y RdzOG Ol dzaAy 3 GKS 24
capacity to work for the employer); (2) subjective grourds lack of personal capabilities); (3) objective grounds (economic reasons f
reducing the number of workers).

It is always illegal to dismiss an employee during characteristic periods of his life (sickness, accident, pregnarfcy chitth) o
Procedure
- written form
- reasons mentioned in writing
- respect notice period
- In case (1) rad (2) prior to the dismissal employee has to be heard with the assistance of a representative if he asks for it.
- In case (3), if business employs more than 15 persons, the dismissal must be transmitted to a competent ConciliationeCommitte
Burdenof showing reason for dismissal is with the employer.
Available sanctions are compensation angrgagement.
Slovakia Grounds for the noticean be divided into economic reasons, reasons related to the individual workers concerned, and disciplinary

The employer may immediately terminate an employment, only in cases where the employee
a) was lawfully sentenced for committing a wilful offence,
b) was in serious breach of labour discipline.

A common prerequisitéor given notices is that they must liesued in writing and it must be personally served on the employee.
An employee may clain courtthe invalidity of termination of an employment relationship by notice.

Burden of prooties in general with the party profiting of the respective fact. Rgrants of a court procedure are obliged to identify
evidence to prove their claims.
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Available sanctionare wage compensation, reinstatement and reengagement. Administrative sanctions are also possible.

Sweden

The general rule is that there must be just cause/objective grounds for disnkagateasonor dismissal are divided into two groups: (1
shortage of work (circumstances related to the enterprise), and (2) personal reasons (i.e. circumstancetorétatednployee). Dismissal
on personal grounds includes misconduct, neglect etc. as well as reason for which the employee is not responsible ciicet asmking
capacity.

Proceduresre rather extensive and complex and depends on the reason fongtial. If the employee is a union member, the employel
has an obligation of notification and negotiation with the union. The employer also has a duty to investigate whetherdlwheavacant
positions within the organization for the employee. Ultiraly, it is for the Labour Court to judge whether there is just cause/objective
grounds for dismissal

Burdenof showing just cause/objective grounds for dismissal is with the employer.

Availablesanctionsare reinstatement, compensation and damages.

United
Kingdom

Potentially faireasondor dismissal are: (1) lack of capability; (2) misconduct; (3) redundancy; (4) failure to comply with a statutory
requirement; (5) some other substantial reason.

w

Proceduredepends on reason for dismissal buttribfina g A f f &aAYLX & | aaSaa 6KSOKSNI SYLJX 2@

Burdenof showing reason for dismissal is with the employer; burden of proof for showing a fair procedure is neither with emmioyer
employee.

Available sanctionsra compensation, rénstatement and reengagement.
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COUNTRY
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Applicable sanctions and available statistics

Austria

Prior consenbf the court necessary. If routine dismissal, consent
the court can be given for reasons of total incapacity to perform w
or for special operational reasons without possibility for further
occupation. If extraordinary dismissal, consent may be diwen

special reasons (e.g. heavy criminal behaviour against employer)
Without prior consent of the court, every dismissal is invalid.

In some cases the dismissal is simply invalid. Other sanctions a
according to the particular case, continuation of ttentract or
payment of damages.

France

Spgcia[protection applies in case of dismissa[of an employfze
LISYRAY3I KAAKKSNI 62NJ] SNAQ NBLIN
end of such mandate, as well as in certain specific situations.

5AaYAraalt 27T g2 N SNEO aktddrizitidEy S
the competentinspecteur du travailSuch authorization is rendered
after inquiry. In certain cases, alsonsultation2 ¥ G KS g2 N
representation body inside the enterprise.
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Sanctions are more severe than in case of dismissal of other
workers.

Civil sanctionfclude reintegration in the employment
termination indemnities and compenﬁan for the Ioss suffered as
I NBadzZ & 2F GKS SYLX 2e8SNRa Y

Criminal sanctionapply in case of violation of the special
LIN2 OSRdzZNE F2NJ RAavYraaalft 2F g
hindering ofg 2 NJ] SNB& Q NI LINE a: Snprisdnimentd S
(one year or two in case of repeated offence) and fines (3750
euros, or 7500 euros in case of repeated offence).

Germany

2 2 NJ] SNE Q NB LINS abufinely disini@sgh O y vy

Extraordinary dismissals:

- for a compelling reason

- consent of workgouncil

- or, in lieu of consent, approval of labour court

- in case company shuts down, dismissal takes effect at the earli

at the moment of shutdown

Samesanctionsapply when illegitimately dismissing a work@rs
representative or another worker:

(1) Court finds dismissal void,

(2) employment thus continues, unless unreasonable to worker,
then instead

(3) compensation upon request.

6nv LT ¢2NJSNARAQ NBLINBaASYyGl GA

choose whickemployment shall continue.

DI

At
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Protectionlasts for one year after term of office ended.

Rights2 ¥ 6 2NJ] SNEQ NBLINBaSyidalrdArgs
- carry outoffice duties during working hours
- until one year after term of office ended:

- similar tasks compared to other workers in same position

- similar wages compared to other workers in same position

Statistics:

- found 16 court decisions:

- 7 dismissals legitimate

- 9 dismissals unlawful, employment thus continued
- Compensation has apparently not been requested

Italy 2 2NJ] SNEQ NBLINBaSyial GA@Sa Olay | Inaddition to thesanctionsapplying in case of illegitimately
all other workers, however a special procedure is required and | dismissing of workers (reintegration, compensation) :
special powers are given to the judge in order to allow the worker|
continue his contract. - penalty to be paid to a Fund
- criminal sanctions in case of repeated misconduct of the
t NPGSOGAZ2Y | YR NRA 3K IastofF ong pedt] employer (crimes against collective representation of worker
after term of office ended. - revocation of fscal advantages
Rights2 T 6 2NJ] SNEQ NBLINBaSyialrdAros
- carry out office duties during working hours and permissions {
leave office in addition to the general ones
Slovakia |+ f ARAGE 2F | y20A0S 3IABSY 0 & Available sanctionare wage compensation, reinstatement and
representative igt dzo 2S5 0G0 G2 | LINRK 2 NJ O2 y| reengagement. Administrative sanctions are also possible.
representativesotherwise the notice is invalid. A prior consent of
SYLX 28SSaQ NBLINES dtBe/niticelisigided o a A &| No shtisticsavailable.
representative of employees during his term of office and a perio(
six months upon its termination.
Sweden Protection against dismissal and discriminatory treatmeainected | Availablesanctions inn case of dismissal are-nestatement,

GAGK aitldGdza +Fa ¢2N] SNEQ NBLINS
law and specific protection and rights regulated in the Act on Trac

Union Representatives.

compensation and damages.
Remedies for violation of provisions in the Act on Trade Union
Representatives are compensation for pay and other employme
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Act on Trade Union Representatives regulates right to time off, rig
to keep employment benefits (pay) during time off and priority righ
to continued employment in the event of redundancy.

No statisticsaavailable.

benefits, compensation for damages and damages to the loadé t
union.

United
Kingdom

Protection against dismissal and any detrimémtany reason

connected with status as:

(a) Employee representative (and candidates) for collective
redundancies, transfer of undertakings;

(b) Information and casultation representative (and candidates)
under ICER 2004;

(c) EWC, SNB and ICP representative (and candidates) under T
1999;

(d) Trade union representatives (only protection against detrime
F2N) K2aS 6K2 FFNB dago2N)] SNAEE

[nb, rights to tme offto perform representative duties]

Remedies founfair dismissal

- minimum basic compensation plus normal [limited]
compensation based on loss; and/orirstatement or re
engagement;

- interim relief (up to final tribunal decision);

- reinstatement omre-engagement (although very rare in practice

Remedy for having been subjected tdetrimentis just and
equitable compensation (no limit).

Remedy forfailure to provide time offs cash compensation baseq
on actual loss suffered.

No statisticaavaihble.
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3. Collective representation of workers: constitutional basis and role in practice

COUNTRY

Constitutional basis for collective representation of workers

Role of collective work relations

Austria

Vereinsgesetz 2002 (Constitutional ActAgsociations 2002) and
ECHR (as directly transposed into Austrian Law)

Comparably rather strong role of collective work relations;
Very high density of collective work agreements (98 %);
double system of organisations protecting workers interests:
Arbeiterkammer (chamber of workers, mandatory membership) ang
classical union, voluntary membership (Gewerkschaftsbund), abou
million persons are members of a union (of about 4.1 million
employees in total, i.e. about 30 %, downward trend)

France Constitution of 1958 refers, in its Preamble, to Article 6 of the | Thedélégué syndicauxepresent trade unions within the enterprise;
Preamble of the Constitution of 1946 : their mission is to defend the collective interests of employees aga
the employer.
0All men may defend their rights and interests through union
action and may belong to the union of their choice. Theg 2 NJ SNAE Q NErephBestdhig durpérdoh)8epresent
This provision is part of thelocde constitutionnalité the workers within the enterprise. The form of representation and th
competences depend on the importance of the enterprise. For
example, in case of an enterprise with more than 50 employees, a
O2YA (S R SsablishEd, dth ecdhomic and cultural
attributions. TheD2 YA (1 S R  BigrinétdBidNdnsulfed on a
large range of economic issues regarding the enterprise; it organiz
social and cultural activities increasing conditions of work and life
within the enterprise.
Germany | Art. 9 para. 3 GermraConstitution(Grundgesetz, GG): No lawsexist regarding collective work relations, only case law app

G¢KS NRAIKG G2 F2NY | aaz20Al GA
and economic conditions shall be guaranteed to every individu
and to every occupation or profession. Agreements that restrig
seek to impair this right shall be null and void; measuiescted

to this end shall be unlawful. Measures taken pursuant to Artic

Trade unions:

- 6 million workers are members

- downward trend

- existfor the different industry sectors
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12a, to paragraphs (2) and (3) of Article 35, to paragraph (4) o
Article 87a, or to Article 91 may not be directed against industt
disputes engaged in by associations within theaning of the

first sentence of this paragraph in order to safeguard and impr

Collective action:

only permitted in order to negotiate collective labour agreemen
70.000 collective labour agreements in force to date
means of collective action: strike (workers), lockout (employers

g2NJAYy3 YR SO02y2YAO0 O2yRAUA- collective actim does not play very important role in practice
Italy At.ImYL @ @ Aa | RSY2ONI G4AO wi{Trade unions:
Art. 2 (right of the individuals to express their personality withir) -  not subject to registratiorfin derogation of what originally
society); 18 (freedom of association); and 39 (positive and prescribed by art. 39 of the Constitution)
negativefreedom of collective action) : - 11 million of the 22 milliorworkers are members of one of the 3
G¢NI RS dzyAz2ya YlIe& 06S FTNBSte main Trade Union
No obligations may be imposed on trade unions other than - sectorial trade unions (police, nurses) are increasing and repre
registration at circa 6 to 8 million workers
local or central offices, according to the provisions of the law.
A condition for registration is that the dt#es of the trade unions Collective action:
establish - The CNEt National Council on Labour and Econanpublishes a
their internal organisation on a democratic basis. database with all @sting collective contracts available on line;
Registered trade unions are legal persons. They may, through| - Trade union collective agreements benefit all workers (even no
unified members) and are binding (ban m@formatio in pejuss special
representation that is proportional to their membership, enter conditions may be agreed in derogation of the collective contra
into collective only if beneficil to the single worker).
labour agreementshat have a mandatory effect for all persons| - Employment tribunal system for enforcement;
belonging to - Governmentprovided conciliation services.
0KS OFGS3I2NASE NBFSNNBR (G2 A
Slovakia | Article 37 of the Slovak constitution. According to its wording | Union membershifhas declinedince the creation of the Slovak

everyone has the right to freely associate with others in order
protect his economic and social interests. Trade union
organizations are established independently of the state. It is
inadmisible to limit the number of trade union organizations, a
well as to give some of them a preferential status in an enterpr
or a branch of the economy. The activity of trade union

organizations and the founding and operation of other

Republic in 1993 from 1,540,000 to 310, 649 members.

The Act on Collective Bargainifi®91) regulates collective bargainin

between the respective trade union bodies of trade union
organizations and employgyin an effort to conclude collective
agreements. Employees have the right to collective bargaining only
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associations proteting economic and social interests can be
restricted by law, if such measure is necessary in a democrati
society to protect the security of the state, public order, or the
rights and freedoms of others. The right to strike is guaranteeg

through the competent trade union bodyrédund 35% of all
employees were covered by collective bargaining.

As well as industry and compatevel collective bargaining, there are
alsotripartite meetingsbetween unions, the employers and the
government in what is now known as the Economic and Social Col

Collective work relations in practice correspond lie uinionisation
rate in the Slovak Republic.

Sweden

No single constitutional basisut principally derived from the
constitutional right of freedom of association and the right to
take industrial action unless otherwise provided in an act of lay
under an agreement (Chapter 2 section 1 and 14 respectively
the Instrument of Government).

Protection for freedom of association also in the European
Convention on Human Rights (Art. 11) and in the Charter of
Fundamental Rights of the EU (Art. 12).

Collective bargaining and @peration plays a central role. Trade
dzyA2yaz SYLX 28SNRQ 2NHIYAT | GAZ
and duty to negotiate with the other party.

Collective bargaining is relatively centralized and the major part of
employees and employers are organised in a few large unions and
employer organisations respectively.

Right of unions to take collective action appears extensive in an
international comparison. However, when collective agreement is
reached, the right to tke collective action is limited (the so called
GLISIFOS 20f A3l dA2Yy 0O

High degree of organization density: 70 percent of employees are
trade union members. Due to contractual obligation of the employe
almost 90 percent of employees are protected by a chilke
agreement. The important role of trade unions and the collective
bargainingandc@ LISNI GA2Yy gAGK SYLX 2e&S
reflected by the fact that important issues are not laid down in law,
example rules on minimum pay.

United
Kingdom

No single constitutional baskut principally derived from statute
which respects international and European norms.

Institutional system
- Trade union collective agreements voluntarily agreed and usually
without legal force;
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International standards

- Freedom of Association principles under ILO conventions 87|
98;

- ICESCR and ICCPR on forming and joininguracdes.

European standards

- European Convention on Human Rights (Art. 11 regarding
freedom of association);

- Charter of Fundamental Rights of the EU (Art. 12 regarding
freedom of association).

Common lawecognition of trade union status (argatutory
immunitiesfor trade unions in relation to industrial action).

Workforce agreements;

- Codes of conduct and work rules;
Employment tribunal system fanforcement;
Governmentprovided conciliation services.

Means for engaging

- Via formally recognised trade unions;

- Information and consultation representatives in relation to
redundancies, transfers of undertakings, health and safety, pens

- 1&Cbodies under ICER 2004 and TICER 1999.

In practice

- Declining union membership (to less than 30% of all UK employe
and collective agreement coverage;

- Very low level of industrial disputes;

- Laws introducing 1&C rights having limited impact, allowing for
minimal influence on company decisions and weak enforcement
breaches.




C. Comparative examination
1. General overview of legal protection against unfair dismissal

All countries examined in the present study provide some form of protection for employees against

unfair termination of employment. Such protection may &eonstitutional right against arbitrary

dismissa] as is the case in Slovakia, contained lialaourCodesuch as in the Frendbode du Travail

or, more usually, provided for iprovisions of national legislationc for example, the German

t N2PGSOGA2Yy F3IFAyald 5Aaviaalt 100 2N 6KS 'vyQa 9
instruments apply amrding to whether the individual is a manual or Aminual worker, and in Italy,

relevant provisions can be found in a variety of Laws as well as the Civil Code. In Sweden, the
safeguards of the Employment Protection Act are heavily supplemented byamditulescontained

in industry-wide collective agreements

Some countries, such as the UK and Germany, only afifafiar dismissal rightsafter a statutory

probationary periodo { Y26y Ay GKS 'Y & | Glidzk ft AT@Ay3 LISNR?2
by the employee. In the UK, this has recently been extended to two years, whereas in Germany it is six
months. In the UK at least, this requirement is waived where the employee claims their dismissal was
based on specially protected grounds such as traderumembership or status as a health and safety
representative. Otheparticularunfair dismissal rights only operate in relation to larger employers.

This is the case in Ita(jor economic dismissals onlghd Germanyroutine individual dismissals)

where full protection provisions only apply to staff in companies with more than 15 employees and

more than 10 employees, respectively.

1.1 Substantive reasons for legitimate dismissals

Although it is possible to extract common principles from the ways in which a legitimate dismissal may

be effected in the jurisdictions studied, the legal rules underpinning them vary considerably. In all
countries, some provision is made for circumstanicesvhich it is appropriate to dismiss fgross

misconduct or otherwise with immediate effec@ ¢ KA & YI & 06S NBFSNNBR G2 | &
For all other dismissals, employers megher have substantive reasors avoid certain prohibited

grounds, as well atllowing procedural requirements.

In Sweden and in France, the relevant legal rules are divided between dismissals based on the one
hand,onSO2y 2 YA O 2 NJ a2 L)andpenscnd of IndividualNdinbtisiages r@asonsn the

other. Individually motivated reasons are not explicitly set out in respective laws, but courts will expect
to see that there is an objective reason behind the dismissal and that it was for a serious, rather than
trivial, matter.

The applicable rules of Germanyeaffnore precision on the acceptable reasons for dismissal, requiring

that a dismissal béx & 2 OA I £ f &nd &itimh grduFda & Reérsonal capability, [mis]conduct or
redundancy for operational reasons. Italy adopts three categories of legitimate didnaifesr reason

60l aSR 2y GKS AYRAJARdz dulfeitiveog®entigpringphily fbiding o @1 2 F
personal lack of capabilities on the part of the employee) abgective groundsg this usually

concerning economic reasons for dissal. UK legislation and the Slovakian Labour Code are even

more specific, setting outategories of potentially fair reasonfor dismissal, including redundancy,
incapability (including ill health), misconduct, and a failure to meet legal requirements.

Austrian rules applying to manual and novanual workers are probably the most restrictive for
employers, with arexhaustive list of grounds set out in legislatian which employees may fairly be



























